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To the Reader, 


FE: Heſe Caſes and Queſtions, be- 
! ing Collected in the proper 
language of the Civill Law, 
WEN for the nle of Students in that 
= 2) Profeſſion, the Author was 
4perſwadcd, to permit them to be rendred in 

1 Engliſh, that others alſo might diſcerne, 
x4 that the ſtudy of that learning conduceth 
': qto the knowledge of ſome things, worthy 
of conlideration. It is true, that mach 
herein may appeare forraigne, in reſpe& of 

i the condiciuns of perſons, and things with 
us; as,the quality of Slaves, or Bondmen, 
{the nating of full age, at the end of 
twenty five years, and the like: But the cau+ 
Ales of doabts thereupon , and the reaſons 
of the Reſolutions, well con::dered , may 

: Je applied to matters uſuall, and currant 
Aamongſt us. Some Reiolutions likewiſe 
"2 may 


ſeent. to by: grounded, KR | 


che Rules of Law, _—_ her Aid | 
may be controverted; but "oY 2 Ras N 
refed vbily for ſome diſcovery ,, and iti 


: 
. 


tration; concerning which , ſuch as will! 
make farther inquiry, into the like .caf 
t 


may receive” better -atisfaftion,, what ff : 
now offered being but an Effay , and is ex - 
trated only out of the Text of the Digeſty . 
and the figures doe ſhew the Book, the TH -i 
tle, the Law, and ſometimes the Paral-: 
raphs, whence the matters are-taken. And h: 
& iewich hope of a good conſtruRtion,lelf i? 
tothe acceptance of your diſcretion, | 


Alban Halli nOxro Rn 
Iane the 10. 1652, 


11 SI | | 
h & CODY Reebt 
'-,. and Judicature, reſolyed 
inthe CIVL-LAW. 


The Firſt Part, 


Caſes and Queſtions of 
Right concerning 


1] 51 


415 


bt 
1191, 


4 | 


1 TIT. 


SS Sm. vw 0D 


FH E ſtate or Condition of Perſons. 
The Title to Lands or Goods. 


Debts. 
Penalties. 


Inheritances Teſtamentary. 


Legacies. 


Performance and Payment. 
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| The F od Part. | 
Cafes arid. Queſtions of 


dicature ,coacerning - 


TIT. 


3 Ordinary Judicature. 
Arbitrement. 
Judicature of the Admiralty. 
. Judicature of the Treaſury. 
Judicature of the Pretor or Chancellor. 


Tudicature of the Prince or Emperour. 
Iudicature Criminall. 


Of the State and Condition of Perſons. 


_ ng SECT.. 1. 
"þ Of the Common State or Condition of Perſons. 


Ofa Child borne in the ſeaventh month. 1 
2 Of divers Children borre at the ſame time. 2 
2 Ofa Male child borne before a Female. 2 
4 Ofan Hermaphrodite. 3 
8 
4 


s Ofrhe computing of age. 
T T, © Of a Father and a Sonne periſhing togetherr. 


SECT. IT 
Of the Speciall ſtate or Condition of Perſons. 


Ol Freedome bequeathed in the ſecond yeare af 
ter the Teſtators dearth. $ 
Of Freedome bequeathed in conſideration of 


 {ervice to be done, 6 
Of perſons free horne. 7 
Of a Citty or Corporation. 7 


Of one rerurned out of Captivity. 8 


5 Of one delivered up to the enemies, 

7 Of Marriageaccompliſhr. | 

28 Ofa Turor appoynred by a name uncertaine. 1 

9 Of - Tutor appoynted;in cafe another were n« 
IVINg. 

10 Ofa Tutor altered by Errour. 

xx. Of Senators Sonnes. _ 

12 Of Senators Wives,and Daughters. 

13 Ofa Proconſul naming a Deputy before he eq 
ters into his Province. | 


302 ©, wit Www *.m xa a 


SECT. III. 
. Of the Reputed ſtate or condition of Perſons. 


x Offreedome enjoyed by Will, which afrerwart 
proved yoyd. li, 
Of perſons cohahiting as Man and Wife." 1 

Of a Child borne in Wedlock. 
Ofa Minor upon view allowed to be of full a 


inſtead of a Tutor. 
Of a Magiſtrate promored by Errour. l 15 


2 
3 
+ 
53 Of one who was compelled to take upon hf , 
6 
7 Of Rich men to be prefetred before others! 


4 office of dignity. 

8 Ofhoneſt men not to be gemoyed from the ; ; 
charge in reſpect of poverty. q; 
56 Ofinfamy arifing from puniſhment, / 
10 Ofa mans teſtimony rejected, 4:2 


e he & 


©0<2 oo woew'pm== 


TiT.2. Ofcitle to Goods and Land. 


SSECT..1. Of Commn Right.or Property. 


Of a Wild Beaft chaced and wounded. 21 
Ofa Wild Beaſt raken in a ner. 22 
Of Pigges recovered from a Wolfe. 23 
Of a thing ſtolen afrerwards lawfully bought. 24 
Of things compoled by one ,, of another mans 
marerialls. 24 
Ofan Iland newly ariſing ina river. 25 
Of ground where a River leaves its chanhell; 25 
Of mony given to the end rhar he who received 
it, ſhould buy ſomething therewith, 27 
Of monies lent to be given to another. 2 
10 Of monies given to one, to the end it ſhould be 
given to another in the donors name.” 28 
1x1 Of ſomething which the owner gave conſent ro 
be digged up our of his ground. 28 
12 Ofa guifr of grant ro dwell in ſome houſe or 
lodging. 2 
4 13 Ofa guift given by way of reward. 29 
{ 14 Ofaguifr ofa thing morgaged to another, be- 


fore delivery. 30 
15 Of a guift voidable by the death of the donee, 
before the donor , both happening ro dye at 
the ſame time. | 31 
16 Of goods delivered in reference troa dower. 31 


{ 17 Ofa dower given upon condition , that part 


thereof he repaicd to children. 32 
12 Ofacovenaat diſpoiing the dower , in caſe the 
Mother ſhould happen to dye before her 
child, or the child before the. Mothet. 23 


SECT. 2. Of ſpeciall Right or Commodity. 
1 Of the uſe and profits ofa thing given toa Cor- 
poration, R © Wag 


2 


2 
3 
4 
$ 
6 
7 
3 
9 
I 


* 
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Of Rent due for profits formerly received. 
Of the profits of a Park or Warren. 
Of Profits and property conſolidated. 


 Ofa Way or Pallage granted indiſtinly. 


Ofa Way tacitly reſerved, 

Of Service retained by parts. 
Of Service recovered after neceflary diſuſe, 
Of a Service nor to fiſh in the Sea. 


o Of the uſage of ſome not profiting others. 


SECT. 


x. Of Po 


4 
3 
4 
: 
6 


i Of a Monument built by one who was in poſſd 


Of charges la 


houſe. 


Of Renued Right or Poſſeſſiot.. 


Aeon raken by Error. 

Of Poſſeſſion retained of a thing hidden. 

Of fruits belonging ro the poſſeflor, where t 
are ſevered from the ground. | 

id out uſefully by one in poſſeſſion 


heire to the true owner. 


| Of windowes and doores ſet up in another mat 


Of one that fold another mans houſe becomnir 


4 
4 


fion of the eſtate. 
LILLE JL 
SE CT.1. Of Debt, andof common ContraB 
x , Ofa Houſe burnt at the fame time when it v 
bought and fold. 


2 Ofa Poole bought with ten foot abour it. 


3 Of a Ground fold to be meaſured within thi 


dajes.; 


4 Of Trees 
the fale, 


Of Stone-quarries reſerved in a ground ſold. 
6 Of Lands fold diſpoſed of otherwiſe by i} - 


blown downe after the view befc 


Print 


20 
3 
*3 


(uſe, . 


; 


1. 
IcTe tne 


oſeſſior 
her mat 


comnitr 


Fs. 


1 It V 


[t. 
in thi 


Prince. Th 80 
5 Ofa price conditioned tobe paid once offered, 
afterwards neglected. 


50 
#8 Of lofle in Wines, happening after the ſale. $1 


9 Ofnotice to be given cocerning Wines bought, 


TY 

10 Ofa falſe eſtimation made by one hired to build 

a houſe. 52 

11 Of a Workman hired by great, receiving wages 
by the day. 


52 
$12 Of Corne agreed to be received in ſtead of rent. 


| ; x 
33 Of the Tenants profits hindered by the Land- 


Lord. 54 
14 Of the Tenants profits hindered otherwiſe then 
by the Land-lord. 54 
15 Of unneceſlary charges laid out by a Partner.-55 
16 Of Loſles befallen to one of two partners. 56 
17 Of a reputed Heyre, joyning witha ſurviving 
partner. 56 


{ 18 Of equality to be kept in diviſion amongſt part- 


NETS, 


57 

19 Of one requeſting anorher to buy ſomething 
whereof he might have a ſhare buying the 

whole to himtelte. $3 

20 Of undertaking to fave one harmleſle during 
anorthers life. 58 

4 21 Of undertaking as much in effect as was deſired. 
59 

23 Of power not to be extended to deceit. 59 
23 of on atting by a letrer fallihed. 60 


7 befc 


ſold. 
 byt 
Print 


24 Of monie delivered as guifr,received as loan. 60 
25 Of monies give to be lent ro him that gave it. 6x 


26 Of monies ordered to be lent by one , received 


as lent by another. 62 


-27 Of Plate delivered tv be ſold, inſtead of monies 


A 2 defired 


defired to be borrowed... -, / + 6al 5 
28- Oka Horſe bent failing in his journey, 63 
29:0ta thing lent to-two and loſt;. :;. » Gal 
3& Ofa thing lent & loſt,received bythe owner. 64] þ; 
34 Pkiprerels of mony depoſited undertaken to bel} py 
. pald. | 64 
32 Of. faire and ' conſcionable dealing touching : 
| thmgs depoſited in ſeverall reſpets.- 65 8 
33 Of a Houſe engaged burnt, and rebuilt. 66 
34 Ofa ſhop engaged for monies borrowed | 
35, Of cattell pawn'd and diſpoſed of by the heyr.6 
| Of cattell engaged before they were pur int 
-'. * the Landlords ground. 6 
37, Of goods profer'd,bur ſold before engagem&r. 6 
28. Ofa thing engaged ro one for rent due at a day, 
*- . and before that day engaged to another forf zo 
” ; "ready any: 60] 3 
9. O* a ground fold upon conditi6,% then engaged} b-: 
Fwered for not performance of the condition, 6g z* 
49 Of ground engaged to three perſons whereo o 
_ the laſt redeemed ic from the firſt, 7a] 
SE ET. Of ſpecial Contra&s. | 
x. Of a Sale coyenanted to be yoid, if the price by g' 
| paid at a day, K, T1] i" 
3 Ofa Sale covenanted to be void if within a go) 
"pony ris more were offered. 92] 1 
- Of part OF a Sronnd warranted, recovered... 74} $5 
; 2 Horſes fold one recovered fr6 the buyer.74] £7 
5s Ofa.griiund ſbld; whereof a third-perſon reco| +0 
vered part,and part was loſt, by the Sea. » 4il $f 
6 . Of Land ler, cavenanted co, hetilled. "4 1 
7; Of coyenants unperformed.on both ſides.. » - 14 d7 
8. Ofa covenant to doe no dammage to-anothaf 151 
" | mans hon. nin Po bes « 3to 4 
gs . of a covenant 16,pay mony., 'if ſuch or. ſachi gi"! 
thing be done, Ya 44298 8* 


104 Qs 


' 
: 
- 


. 
, 
, 


64 
63 


| pre monies laid our in reſpe of one, proving to 


| 8" oP'x * 


| i of the publique mony of he Ciry lent to uſe. 87 


16 of mony due upon defautr of a condirion,not ro 
$5, be required'ontifl the rime of performance. 78 
B& of a covenantito bind one ro marriage under 4 
þd .15/forferare; © 7S 
pd of a Surety 'not ' being liable , when and where 
þ> the principall debror is nor. 
gp \cfdiſengaging the Security , before the debt be 
2 paid. 80 
s fy CT. 3. Of Reputed Contratts. 
x. of a Grand-mother maintaining her hae» 
I 


© Minority. 


be for the benefit of another. 82 


On E: of: a debt acknowledged by a FaRtor, on his Ma- 


*ſters hchalfe. - 


$ 
| f of g>0ds received hya Servant to the, M, uſe. 83 


of a Tutors accompt to be made for intereſt nor 
23> for gaines, | 
ucor anſwerable for gaine by ſpecial] ap- 
091” poynrment. 4 
P" of Alimony and Education to be allowed to a 
Turor for a Minor. + 2 5 


{ 9” bf 's Tutor Keeping to his own uſe;a Minors 


i" goods, which a Chapman refaſed, : 25 
g” | bf Curators of the Ciry, not to be queſtioned 
* for more then came ro their hands. 35 


e \-197 


moon Jed Ve Of Penalty... 


$EC T:x. Of oft ices wilfully commirted.” 
x of Injury done occaſioned by ones (ee: 
27 ofan'fnjury done by 'Errot or "thifkake 4 the 


1010t:perfon. | 90 
q* ofthreatning and offering blowes,! 74 91 
4'0of diſpracefull words bat'truc. 91 
3” ofhindering a man from honoar, 91 


QF 


AZ 5 


Of Injury done by a Magiſtrate. 9 
Of rwo or more ſtealing the ſame thing. 9g 


© Ow 


Of two Bondfervants pledges, whereof one 
ſtolne. 9 

10 Ofa Letter ſtolne or purloynd. 9, 

11 Of Writings or Bonds purloyn'd or ſtolne. 9 


O 


13 Ofau Arrurney recciving mony without con 
miſfion. g 
' 14 Of one taking privily what he had lent. gf 


16 Ofprocuring credit for an unſufficent party. g: 
17 Of (alſe comendations of a thing to be (old. 10: 
18 Of making a falſe clainie,to anorher mans pre 


| judice. 10 
19 Ofthe like. 10 
20 Of lending falſe weights, 101 
21 ofa counterfeit Letter. 10 


SECT.2. Of Offences wrongfully committed, 10 


| x Of Corne fired by burning of furze, I0 
| 2 Ofhurt done by lopping a tree. IO, 
2 Ofhurc done in ſport or play. 10 
| 4 Oihure done upon provocation. Ic 
| 5s Ofhurtdone by way of correction. I0 
6 Of —_— by a Barbers razor ſtruck with 

. 101 


7 Of a boy following two carts cruſht to death. 1c 
8 of dammage done to Catrell found in anothd 
mans ground, 10] 


SECT. 3. Of Offences Imputed. 


1 Of an Offencecommicted out of the duty « 
ones office, T7 


Of an Infant ſtoln,deraind unrill he was a mi. gz 
Of a Maid ſervant ſtoln,which wasa harlot. 93 


12 Of things taken up wereof the owner is not 
known. of 


15 Of one taking away what was ſtolne fro him. gs 


wy 


on we +. wo 


w Ho = © 


——_— 


on 


of dammage done by a Servant common to two 


Maſters. 109, 
3 -Of one mans Ramme killing another. 109 
4 Of Water falling from a higher ground intoa 
| lower. 110 
s Ofa Banke remoyed by caſualty. II 
6 Ofthe like caſe, ILL 


ne. 
ris nc TITLE-V. 
KEE: Of Inhericances Teſtamentary. 
of SECT.1. 0 f Inſtitution of heyres in the firſt place. 
of x Ofa child ſuppoſed in the womb made heyr.113 
him.o 2 Ofheyrs made of eſtares in ſeverall places. 114 
arty. os 3 Ofa diſpoſition of ſo much if a Sonne be borne, 
Id. 16 of lo much if a Daughter, and a Sonne and 
ans pre a Daughter are borne. II5 
10d 4 Ofthe like cafe. 116 
104 5 Of heyres made upon condition of marriage. 117 
x0} 6 ofheyres made upon an abſurd condition. 117 
104 5 Oftwo heyres made upun condition not per- 
2 formed by one of chem. 112 
$- 
268 SECT. 2. Of Subſtitution. 
104 x  Ofa Subſtiturion if a Sonne or a Daughter ſhall 
10 not be a mans heyre. 119 
ic} 2 Ofa Subſticurion, incaſe rwo ſonnes dye with- 
Io out Children one of them having childre. 1 20 
withi 3 OfSubſtitution of one to be heyr, in caſe a child 
104 dyed before the age of ren; and of ancther, if 
th. 1c before the age of tourreene, 12T 
nothq 4 of one ſubſtirured by the Father ro a Son which 
10 was dumb, who atterwards had a childe. 12x 
s Of one ſubſtituted to the ſurvivor of ewo,which 
both dye at the ſame time, 122 
uty & 6 Ofa ſubſtitution up0 ſeverall contingencies. 1 23 


10% 


A 4 SECT, 


SE CT.3.,.. 0 f, Dewfing in truſt Kee, " > 2081 


1" Of an eſtate intended to one in truft, CEE to 
' eohivheyres 101777» N 
2 of maintenance lefe. In truſt co be faiſed dittd Of 
"imtereſt!'"  Iash > 
'% of an heyre in two Wills, taking upon him byÞ + 
{+ the latter, which was voydiy law. 1264) 
4*'-of cancelling'one copy of a Wilt, whereof there} + 
' Uþ were more remaining: gud 126 of 
BY Y 
3 | 16 
| 'T LT; VL Of Legacies. | 7 
SECT. x: Of a Realt Lehaiy. p 


1- of:a Bondwan bequeathed 'doubrfull between 
£1 two, tobe underſtood common to both. 12 
>-of Errorindefigning of boadme bequeathed. 1 29 
3:-.0f a flock of ſheep or the like bequearhed. 130 
4-oE agroud —_—aged or diminiſhr. 13 
$:.+.0f a \ opnncIs ueathed, there being rwo of the 
Game name ot different vatnes. 'T: 
&:n0f axbird past of goods bequearhed. 131 
T> » of Jewells bequearhed afterwards altered, 132 
8: of rhree huydred pounds bequeathed with two 
2;.: hundred pounds depotited. 132 
9.21082); wo deligned in fummes afterwards 
EW JR I 
16; 0f a a legacy given to a Wife,of: as much as £0 = 
1927 atMeheyres,who had. different ſummes.' 133 
Is of: a Legacy of what.came unto rhe Teſtator ow 


»2::i Afranpther-, mans eſtare; - 5 
2-3 "of the ne thing.ewice-bequeathed to the fame L 
! F 4 $ 


{[1u0Pt 13 
3; pfthe ſame Legacy given infeverall Wills; 1 136 
d6:9Ebagagicngiven contrary 10 a former declara-J 7 
2: tion in the Will, 137] * 


o\ be Sy | ; SECT.2 


39 a0} Gn Of Eegucies toni in Right. ; 
idingf 1 9 96 Free ome, begu ta wa Bongdme it they 
__ Raines Hy the Teſtaror ac CRY 
"dir of #. of the chayce of rwo things of feyerall names gi- 
' 128] 3x YEnLthere being two of one name of ſeveral 
YO oe EI __- 
126] 3 .ot the choyce ofa Legacy nct to be vaticd, 139 
t there) 4.,.9f a Legacy of Bonds to be underſtood as when 


a _ the Will was made, 140 
"15 ofadebt remitted by way of Legacy. 141 
45 ofanannuall paymenr to a Citty. 141 
{7 ofan yearly Legacy ro officers of a Church. 142 
{8 ofan yearly Legacy given to uſes afterwards dif- 
allowed. 142 

{ 9:-0fa Legacy given ro uſes, no ſumme being ex- 
% 1 Preſt. -- 143 

gl 19: ptlomething in one ground, being givento be 
1; Wployed ih another. 143. 
11; of adefire thar a thing bequeathed, be' nor alie« 

cl; {nated toa ſtranger. 144 


SECT. 3. Of Legacies in Truſt. of 
I; ;of a Legacy lefr.in truſt, paid before ' the time 
£1 Appoynred. 145 
4 2:40f Perſons ro whom a traſt was intended, to be 
underſtood in order as they arenamed; 146 
3; ofa Legacy given for thirty years,'not ro be de- 
; termined by death of him ,to whomiit was 


given. - 40 145 
4 ofa Legacy given to one at the age of fourteen, 
or out} 1110 being voyd ifhe died before, - //547 + © 1.47 


124] 5; - ®fa Legacy to be paid toa Girle upon'Matriage, 
> ſame} Dot to be paid before the be rwelve years oId:148 
'134] 6+: of a Legacy given co one who fell 'damgerouſly 


j 136} ©: fick, transterred to another., ' 7 148 
eclaca-} 7 :0f a Legacy given to,or raken from anancerrai 

1374 ©: Perlon, +>: 5017 ARON? "agg 
CT.S3 3.12.5 TIT. 7. 


TALE VIE. 
Of Pertormance and Payment, 


SECT. 1. Of Reall Performance and Payment. $1 
x Of Performance of ſume thing uncertain. 15 
2 Of Perform. of ſome thing,or value thereof. 1 51 
3 Ofreſtoring what was borrowed when the va 
Tue thereof is mutable. IS! 
4 Ofa Bond-(eryant promiſed in one place, or te 
5 
S 
I 


3 
pounds in another. 152] , 

Of the effe& or conſtruftion of payment, wh 
one paies a {um due in ſeverall reipetts. 154} 8 
ECT.2. Of Legall performance or Payment. I 
Of mony due, tendered within a ſhort time after} 2 
it was agreed to be paid. 155} 3 
Of Delay made after a tender of mony due. 156 
Of mony due tendered to the diſadvantage off 4 
the Creditor. 156} 
Of debts rewitted in caſc the creditor dye. 157] g 
Of debts Cn by way of Legacy. 157] 6 
Of a generall diſcharge by way of Legacy. 158} » 
Of a Perſonall diſcharge declared in a Will. 1<g} 5 
I 
2 
3 


ECT. 3. Of Reputed Performance or Payment. 
Of Monies received to another mans uſe , and 
loſt without imployment. 160 
2 Ofgoods loſt by one who was fairely poſleſt of 
the eſtate. 161 
3 Of things pcriſhing in one mans poſleiſion, 
which might have periſhed in the poſſeſſion 
of the true owner. 162] 3! 
4 Of hazard ofmonies due, loſt after a teder. 162} 

s Of thelike caſe. 163 

6 Ofthe hazard of loſle, where one thing or ano] 2 
ther 1s promiſed. 163 
7 Ofa thing andertaken to he performed, which} 3 
afterwards ceaſes to be in commerce. 164 
PART, 


a ha ons WH 


nt. 
Ms. 
of. 151 
he va 
I 51 
, Or te 
I52 
wh 
S. 15} 
f, 
ie after 
155 
156 


age off , 


156 
, 299 
157 
158 
I <9 
ent. 
* , and 
160 
fleſt of 
I 61 
eiſion, 
Teflion 
I 62 
I. 162 
163 
Ir an0- 
163 
which 
164 
\RT, 


11. 


EARS IL TITLE LF 
Of Common and Ordinary Judicature, 


SECT. 1. Concerning Perſons, (5c. 


1 Ofa Minor —_— as a Judge. 167 
2 of Judges having juriſdiction in cauſes of a cer- 
E tain value or ſumme. 168 
3 ofalteration of Judges appoynted ro heare the 
ſame cauſe. 169 
of Departure out of a Juriſdiction after a ſuir 
commenced. 170 
SECT. 2. Of Proofes, (5c. 


1 ofproofes lying on the Defendants part. 17x 
2 of proving mony paid,to be due or not due.172 
3 of proofe to be made by him , who alleadgeth 

whart is contrary to common repuration. 17 2 
4 


of monies mentioned to be due by one in his 


letrer. 173 
s of proofe contrary to a writing cancelled. 174 
6 of proving a thing beyond memory. 174 
5 of proofe by one Witneſle. 175 


SECT. 3. Of Sentences given in ordinary cauſes. 

1 of Judges diſſencing in their ſentences. 176 

2 of divers perſons codemn'd in the ſame ſum. 176 

3 ofa Sentence given betwixt tWo , not prejudi- 
cing a third party* 177 


TIT. II. Of Arbitrement. 


SECT. 1. Touching the Power of Arbitrators in generall. 
x1 of a Reference made with power to aſlume an 
Umpier. 179 

2 ofall differences referred, whereof ſome are 0- 
mitred in the relation, 1380 

3 ofa Compromiſe of all matters to be determt- 
ned at the ſame time. 180 

4 


4 ofa third Arbitiator-abſeur: i + © 28 
5 of different judgamentsgiven. byArbitrators. 18 
6: . ofan Award given; and.the:: qt nor requi 
red to; obſerve it./ -: 5.10 | "28 


SECT.2: | Concerning Borderers ail Poriters< 

r ! bf rwo owners of one grobtid in Nee 6, one « 
"* the being fole 6wnet of the'nexe adjoyning. 189%; 
'2 Of a Tree' growing Hog two fevera I har” 


coming'tobe 
'» Of goods given «t 4 common | kivyice!” "48 
£"Of charges 1zid otro improve a commo 
»0- ground defired to bedivided. © 18 


5! Of a common ground robe divided here 
mans inrereft is pawn'd,the other ſold.. 


SECT. 3. Concerning Co-heyres. 
Li of compenſation in recompence of things, of YE 
;\ equall value divided. 
2 of charges belowed by a Farher on his Sonnei 
7 the way of Learning. | 1+ 1uBl 
2. 'of a Sonnes portion pawn'd in his Fathers life 
> +7 -time, 7 +188 
4 \\Ofa ground, wherein were Monuments of a 
>. ,veRiors.defired to be divided; ©: - 11 8 
s Of Brothers agreeing.to a diviſion withour' the 
-1: 1Atbitrators. conſent, Ws [- 


TifTL14;- Of Maritime Judicature. 

— 

SECT. x. Of /hipps, and freighting of (hipps. 

x OfbaJhip bulle with znother mans materialls.1} 
2 Of profits due from anorher mans ſhip. 191 
3:n:Ofimonieglentro a maſter rs repair his ſhip-191 


£2Of goods remov'd out of a .ſhi P which'was jb : 
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$1 Ofa yoyage hindered dy proibtl ron, 194 
nm b>uutoan: 54 + 'SE 'E*P, 
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a3 1 T. 2, Of dammage done 20 ſhnps 4nd of things 
7rS.18 \ © radvemtwedur Seu." 
equi x of one ſhipdving dammage to another.  '194* 
''284 25 Of dammage done to the rackle'ofa ſhip. 195 
2 PB Of a Merchant ſervant appointed. to receive mo- 


'T; 
"WEE nY, giving a longer time. -»-, 196 
eats Fa .Of 0 BONE: monies adventured ar. Sea. 197 
boadn, "of Intereſt due, alchough nor demanded.. 198 
| x | .3. Of Contributions and Fiſhing. 
IN c Of contribution for goods caſt. over board. 4159 
ho Of loſſes ſuſtained by a ſhip , not lyable to con= 
18d >< tribution. 200 
calf ond 5, Ko Df goods in a boat caſt away... - ; i20T 
g Of Exporting goods after a tin« limited... 201 
3G F: Ofhindering one to Fiſh i in the Sea. 202. 
a TITLE. .it V. 


(14M) Of Jadicature concerning the Treafury. 

nel SEGT-:1 0 f things properl» belonging ts the Treaſury. 
' 189 $&* Of reſcinding a lale made on benalle of che Trea- 
ers lif ti! --tury , 204 
189 $80f = ON rounds hircd let ont to offiers 205 
of anq 3710 the profirs of publique grotmds* fold, arifing 
'.. 8} 05 within a time limited for more t0-be offer'd. 205 
,ur' 4 SECT.2. - Of Eſcheats and Forfeiturts!” | 
' "(194 1+ 0f one who received mony out'of an Etare in- 


forming againſt the heyre. 207 
I 2 Of proſecuting a forſciture afrer the death ofthe 
delinquent. 207 
o 2 Of the. like cafe, ' 268. 
{1s. 16 K&T13. Of Eſtates queſtionable after Ejchews 
19: and. jorfettures.:;\. 10) 
ip-194 +. Ofan Eflace after death nor due opol.c condem- 
vas hi4 -i:| -, DATION... -- 20 
% of Ao Ofan cſtare forfeired for a falle accuſation, and 
Is. 19, i: the firſt mover freed. {07 4 B10 


©*p.243.: Of the forfeirure of one not to be conſtrued in 
5 prejudice of another. 210 


4 ofthe condition of a Surety, when the Treaſu 
ſucceeds the Debtor. 21 


T1 T.V. Of Judicature before the Prztor 


SECT.1. Of Relieving Minors and Debtors. 
x ofanA@hbegun in minority, compleated in ful 
&. 2] 
of Reſiiturion againſt a third perſon. 21 
of the aurchor or occaſion of feare, againſt whic 
one ſues to be reſtored. YT 
of a Releaſe procured by force, of a debt enfor 
ced. 21 
of reſtitution againſt the heyres of him, w 
hath gained from another by force or fear. 211 
of reducing Creditors to conformity . 211 
©: the major part of Creditors , how to be ur 
\cxſtood. 21 
EC”.2. Of Preventing Dammages. 
of Warning tobegiven to deſiſt from a ne 
worke. 21 
of one who bought the pround, where a nei 
worke was begun. 21 
of the heyre of him who proceeded in a ne 
worke. 21 
of one required to ſecure anorher , who ſoug} 
not to be ſecured himſclfe. 2 
of one deſiring to be ſecur'd, who refuſed hin 
ſelfe ro give ſecurity. 22 
of Dammage happening from one houſe to an 
ther withour fault. 22 
7 ofdammage happening, before a legall court 
was taken to prevent it. 2 
SECT. 3. Of Decreeing matters agreeable to equity. 
x of Treaſure hid in another mans ground. 22 
2 of monies laid our to redeeme a priſoner. 2 
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of Intereſt demanded for mony depoſited. 224 
of an Heyre made in Truſt, to convey the eſtate 

ro the Teſtators Sonne or Mother. 225 
of a releaſe procured by fraud. 226 
of the ſale of a ground warranted as the ſeller 


poſleſt the ſame. 226 
of grounds fold the meafures miſtaken.” 225 
of a Covenant not to removea Tennant. 228 


of Rent to be abated for improving the ground. 
229 


2i} TIT. VI. Of the Emperours Audience. 


}t enfor 


214 SECT. 1. Of Cauſes in generall of Law and Equity. 


n, wh 1 
fear. 21 


of the Fathers fa& not debarring the Son from a 
benefit deferved from his Grand-father. 230 


214 2 of reſtoring a Minor, the Tutors having been 
> be ur negligent. 232 
21] 3 ofa promile procured by force. 233 
4 of recovering a mans own by force. 233 
ma new 5 of Wages due where no fault was in him who 
21 was hired. 234 
e a ne} 6 of Sureties being liable for no more then they 
21 undertook. 235 
a a ne 5 of a Legacy recoverable from the heyres, not 
21 payable as was appoynted. 235 
0 ſough 
24 SECT. 2, Of Cauſes Teſtamentary. 
ſed hinf x of right to Legacies, in a Will where the names 
22 of the heyres are hlotred our. 236 
* roanq 2 of an Heyre made in ſtead of one ſuppoſed to be 
22 dead. 238 
1 courf 3 of an Heyre truſted ſpending the eſtate. 238 
2 4 | of the Father waſting an eſtate intended to his 
) equity. Sonne. 240 
d. 24 5 ofcompclling one to performe a truſt. 240 
© 4 SECT. 


SECT.3: Of Confirming or Reforming Sentences 
given by other Judges. 

x Of an examination unduly taken by torture. 

2 * Ofa Sentence confirmed concerning the negong 
ation ofa Fattor. 1 

Of the heyre of one indebted to the publique yy 

be ſued before thoſe who bought ſomethin 
of the eſtate. ; : 

4 Ofa ſentence given by combination and cc 
tion of Witneſles. i 

s . Ofan Advocate compounding for the event # * 
the ſuit. | 


TIT. VII. Of Criminall Judicature. : 
SECT.1. Of the manner of proceedings &c. 
I 


Of informations given againſt Offendors, 24 
' Of one accuſed undertaking to accuſe anothe 


» 


Of one being accuſed of what he was acqui 4 


Of the ſame Accuſer , of another crime. 
Of an Oftendor offering Bayle. 
Of proceeding againſt an offendor ablent. 2* 7 
Of crimes committed by the ſame perfon in { 
rall provinces. 0 
ECT. 2. Of Publique Offences. "AY 
Of the intention in homicide. 200% 
Of killing perſons found in adultery. :Þ% 
Of A ries in homicide. MJ 
Of a Minor not helping his Maſter. 
Of Parricide comitred by one ſuppoſed wad. 2 
Of Treaſon. | 2 P} 
_  SECT.z. Of the effe& of Criminall proceedings. | Hi 
3 Ofconfdſion volanrarily and upon torture. 20% 
2 Of offendors condemned reſtored: 7 ih 
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www TITLE. 1. 


lique che late and condition of per- 
ons;and of the common {tate 
vor condition. 


yent 


CO 


he ſtate, or condition of Perſons, 3s that right, 
ure, | Phi. inherent in themſelves , and is enther 
Common, Speciall, or Reputed. 


—=—_ 


4 ; ("0 SECT. 2X 


# common ſtate or condition is that 


quirre@& Which is conſidered, in naturall and or- 
-Qinary reſpetts, as of Birth,Sex,Age,&c. 
T 


20* 3 Of a Child borne in the ſeaventh month. 


inf D. 1. 5. 1k. 
- > 


Sf Woman being delivered of a ſonne, 
in the ſeaventh month after ſhe was 
married, It was doubted-, whether 


: 


«. 
therefore the child ſo borne ought to be held a 
full ſonne. 


| 


2 Of diverſe Children borne at the ſame time, af 
D. 1. $. 1% i] 


\ Recuſa a bondwoman , by her Maſtershh p 


was made free, when ſhe ſhould be deli 

of rhree children , Ar her firſt lying do 
ſhe was delivered of one, at the next of three &h 
dren; It was queſtion'd whether any of the don 
dren ought to be held free-borne? Tryphonim 
ſwered, That it was not to be doubted, bur that 
laſt of the fower, was borne free, Becauſe na 
doth nor ſuffer two infants at the ſame time, tc 
delivered out of the Mothers Wombe, ſo th 
mighr be diſcovered which was borne in the | 
of her ſervitude, and which afterward in the 
of her freedome, ſhee her ſelfe becomming free 
ſoon as the third child was borne : Vlpran ſai 
the ſame rule holds, if ſhe were delivered of rwfh; 
the firſt birth, and of rwo other at the ſecond & 
both of the ſecond birth cannot be borne free, 
theſecond only, and if by reaſon of uncertai 
penn be any doubt, it is a queſtion of fa , nc 

WE. 


3 Of a Male child borne before a Female. 
D. 34+ 5. 10. & 11. 


Reedome was given to a bond woman, w 
ſhould be delivered of a male child, It 
ned that at the ſame time ſhe was deli 
both of a male and of a female; It was queſti 
which of them was held ro be free borne? 
- anſwered , That if it were certaine that the 


eld a Wild was firſt borne there was no further queſtion 
3 be made, either of the Mothers freedome , or of 
daughters, bur if the daughter were firſt borne, 
zon that birth neither the Mother nor any of the 
ildren became free,bur if ic were doubtfull which 
gs firſt borne, and thar doubr cannot be cleared 
proofe, he ſaies in ſuch caſes, the moſt favourable 
pement is to be given, and upon preſumprion 
ng dowfat the male child was firſt borne, the mother ſhall 
hree & held free, and the daughter as borne of a free 
| the dJjoman . 


» time, 


aſters 
> deli 


Jonim 

ut that 4 Of an Hermaphrodite. 
uſe na WW T 7# 1 
TIME, tt 


fork N many points of the Law faics Paprnean , 
n the the condirion of a Woman is inferior to the 


in the F condition of a Man, Whereupon /1pian faies , It 
ng frethas queſtioned ro whether ſex an Hermophrodite 
an ſaicshas to be referred, and he addes for his opinion, 
| of rwfſhat it ought to be referred to that ſex which ap- 


econd fars moſt prevalent. 


ie free, | 
ncertai $. Of the computing of Age. 
act , n( D. 28. 1. 5. & 4Os 1. I: 


Man is allowed by Law to diſpoſe of his 

ule. goods, in his laſt will when he hath complea- 
ted the age of fourteen years. Whereupon 
was queſtion'd wherher ic were requiſire that he 
duld have paſt his fourteenth yearc , or ir were 
\ It haſicient to have attained to the laſt period thereof, 
; deliv$ for example, if one that was borne on the firſt 
queſtiiqay of January, did make his will on the fame day, 
rne? /Þthe fourteenth yeare of his age, whether the will 
at the Fere good in regard the whole day was not ſpent, 
Fd therefore the yeare was not fully compleat, /1- 
2 p!an 


1, W 


. 
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X 
pian anſwered, That the will was good , yea i: 
char it had been good, if ir were made, any time 
rer midnight of the day preceding , becauſe, 
ſpace ofa day, being the period of the yeare, at 
houre , having attained to the laſt day, he O 
be ſaid to have compleated his fourteenth ye 
reſolves the ſame in the caſe of making a bone 

free, which none could doe,but he which had 


. pleated theage of twenty years , which are 


compleat in the like manner, For the Law 58 The 
that he ſhall be permitred who is paſt the ag} , 
rwenty years,bur he ſhall be reſtrained who is 

in that age, and he cannor be ſaid to be within [ 
ape, who hath atrained to the laſt day of the ti ll 
tieth yeare. p 


6 Of a Father and a Sonne periſhing together. p 
D. 34. 5:8. S. 1. | 


Hen a Farher rogether with his ſonne} 1 

riſhed in the Warres; and the Father 
: ing the Mother of the ſonne, ſup 
him to have dyed after his Father, claymed t 
ſtate, as deriv'd from the ſonne unto her ; and 
male kindred of the Father.,as heirs to him, 
fing he ſurvived, interpoſed for the ſame. The 
perour Hadrian retolved that the father dyed 
and Tryph:nin agrees unto it,ifthe fonne were 
a child, If Luci Titis faies he, together with F; 
lonne above the age of fourteen years, whom 
will he had made his heire dyed rogether, Ir is 
derſiood the Sonne ſurvived the Father, and 
his heire, ſo that his inheritance is transferre 
his ſucceſſors, But, ſaics he, if the ſonne were v 
the age of fourteen years, the Father is held to 
live the Sonne;, unleſle the contrary be proved. 


SEC 


— 


a fa 
7 time 


(5) 
rin SECT. 1E. 


v4 Of the ſpeciall ſtate, or 


8 
condition of perſons. 


bone 
had <4 
are 


w isÞ The peciall fate: or condition of perſons 3s that 
os. ich bath relation to the Civill Law , or 
thin 4 Law of the Country , either of private per- 
che rh (ons, as of Freemen, Citizens, married peo- 
ple, Tutors, Curators &c. Or of put l:que 
place,as Senators, Magiſtrates, Officers and 
a the like. 


onnef} x Of Freedome bequeathed tn the ſecond yeare 


ather after the Teſtators death. 

ſup 

ed t D. 40. 4. 41, 

. = Ne in his laſt will ordained in this man- 


ner. I will that Stichuws my bondman 
| ſhall be free in the ſecond yeare aſter my 
hk. death. It was queſtioned whar time of 
ſecond yeare, was conſiderable in this caſe. Pom- 
anſwered that it was moſt probable , that the 
ator intended at the beginning of the yeare, 
re is much difference berwixt theſe words,In the 
nd yeare, and After the ſecond yeare , for we 
wont to call it the ſecond yeare, when any part 
the yeare is come or paſt, ſo that he thar is 
inted to he free in the ſecond yeare, 1s ap- 
inted to be free in all the daies of the ſecond 
yeare 


(6) 
yeare, in which opinion agrees that of Labeo \ 
faies,If freedome be bequeathed in theſe words 
will that Stichus be free within a yeare after 
death, he ſhall be free preſently after his death, 
he faies .if he ſhall will char his bondman nail 
free, if he give ten pounds to his heire within P 
years, if he pay ir preſently, he ſhall be free witl 
' any further delay. 


2 Of freedome bequeathed in conſideration of 
ſervice to be done. 

D. 4. 4. 44. , 

ZEvia bing ready to dyc, made her be 
M man Saccus and her bondwoman Eu 
and Hyrene free in theſe words, I will 
Saccws, Eutichia, and Hirene my bond(ſervants. big 
fee upon this condition , that they monthly 
rurnes, light tapers in my monument, and peri0ee? an 
the rites belonging to my corps. When Saccus , hat it c 
tichia, and Hirene had failed in their due attendah 
as was appointed, It was queſtion'd whether 
might enjoy their freedome. Modeſtinus anſweh 
that ir could not ſtand with Meuias meaning 
was it implyed in her words that rheir being noi 
ſhould depend upon their attendance, that bene 
duty to bee done by free perſons, and that it y 
ther a conſideration why ſhe made them free, th 


condition , whereby their freedome ſhould be 
pended, howſoever it was proper for the Judge 

Magiſtrate to compell them to performe that I 
which the teſtatrix had enjoyned. K 
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ATLONS 
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2 Of perſons Free-borne. 
= KS 4 


ofe perſons are held ingenious, or of fre®© 
condition who are borne of a free woman.,and 
= it is held ſufficient that ſhe was free when ſhe 

«delivered although ſhe were a bond woman 
n ſhe firſt conceived with child , and likewiſe 
f ſhe were free when ſhe conceived.and afterwards 

re become a bond woman when ſhe was delive- 
| itwas held , that the child borne of her was 
free, becauſe the calamity ofthe Mother ought nor 
prejudice the child in her wombe. It was further 
tioned, If a bond woman conceived or proved 
th child, and afterwards was made free,and then 
ſhe was delivered, became and continued a 
Sondwoman, fo that the child was both conceived, 
nd borne in bondage whether this child was borne 
tee and it was reſolved for the good of the child, 
hatir ought to be held free-borne, ithbeing ſuffici. 
Sat for the child in the wombe, to have had the mo- 
her free in the middle or mean time, herwixt the 
'Tonception and the birth, Becauſe, as Paulus faies, 
there be any queſtion concerning henefirs he- 
wing to the child in the wombe;, it 1s reſpected as 
ady borne. 


«it 


4 Of aCitty oy Corporation. 

pdge D. 3. 4. 7 

= Lpian faies, If any thing be due, or owing to 
aCity or corporation it is not due or owing 
 totheparticular perſons thereof , nor if the 
), 1FGtty or corporation be indebted, are the particular 
xerfons bound to make fatisfaRion for the ſame, _- 
M--< Ie 


hefaies, The Succeſſars of the Ciry or Corporat 

ought to make gogd, whar others formerly conf 
&Red,and it makes no difference whether all rem 
or part , or whether the firſt perſons be whit 
changed, inſomuch that if the corporation be re 
ced ro one perſon, he may ſue, or be ſued in 


name of the whole. F a 
fado 

s Of one returned out of Captivity, 'tob 
D.49.15.5.&8125S.9. mies re 


con! 
in1O! 
1 


| up 


EE that is taken priſoner by enemies 
comes their bondwan,bur if he returne af 


into his country , hee is for:hwith reſt 
ro his former condition, ſaith Pomponius, unleſſe 


chuſe rather to returne to the enemy. And fo ir Kpriv: 
reſolved in the caſe of Atti'ius Regulis (who baſſutthey 
taken priſoner by rhe Carthaginians , was by tl hich 


ſent back to Rome) that he con!d not recover FOR Was 
former condition, becauſe he had obliged himiggMancir 
by oath, to returne to Carthage, And therefore wiardain 
a diſpeaſation was propoſed, touching MenandaſRome, 
forreyaer, who had receive4 freedome amongſtFvled b 
Romans, That norwithſta, ding he , being implogaterw: 
as an Interpreter, was ſen- back into his own cc 
try, he ſhould continue a” Citizen of Rome , It 
held unneceſlary. . For it he had a purpoſe to ren 

in his own country he would ceafe to be a Citi 
of*Romc, and if he had a mind to returne thir 
paine, he would continue a Citizen although | 
diſpenſation to that purpoſe was granted. It i}upon | 
therwwaies faith Tryphoninys in the caſe of a bond Ffacy v 
vant, for 1ihe be raken priſoner and made fi W: 
the enemies, ifhis Maſter - ſhall recover him , Fame « 


bring him within the Roman territories he ſhallſdores, 

maine his bondman, although he have a deſire toFinto h 

rurne back unto the enemies , Becauſe as Sabi comp: 
W 


( ites,Every man hath a free power to make him- 
Felfea Citizen where he liſteth, but cannor diſpoſe 
fanother mans right. 


6 Of one delivered up to the Enemies. 
D. $o. 8. 17. 


F any one laied violent hands upon an Ambaſ- 
{adour of the Enemies, he ought, faith N. Mu. ins, 
to be delivered up unto them, whom if the ene- 
mies refuſed to receive, It was queſtioned whether 
es Bhecontinved a Citizen of Rome? and ſome were of 
e aafopinion, Thar he did continue ſo , others held 0- 
eſtofſtherwiſe, Becauſe whom the people of Rome delive- 
eſſeſſied up into rhe power of the Enemy, they ſeemed to 
» it deprive of the priviledge ofa Cittizen, as much as 
» befifthey had baniſhed him out of their dominions,of 
y tHÞwhich opinion was Publizs Muciugand this queſti- 
ver fon was eſpecially moved in the caſe of Hoſttlins 
im@Mancinus concerning whom by a ſpeciall Law it was 
e witordained, That he ſhould be held a Citizen of 
;ndefRome, alrhough he had been delivered nnto,and re- 
igſt Fluſed by the enemies, in conſequence whereof , he 
plogatterwards bore the Office of Prezror. 


7 Of marriage accompliſht. 
D. 3. 1. 15. 


ion} A Marriage was held compleat, when the Wo- 
man who had given her conſent was led , or 

ugh brought home to the Husbands houſe. & rhere- 
It ig upon Vlpian being conſulted, anſwered, That if a le- 
nd Ffacy were given to a woman,upon condition when 
ſreeÞhe was married to one of ſuch a family , faid it be- 
m ,S&@me dune as ſoon as ſhe was brought within his 
hallSdores,althovgh it ſo happened, that ſhe never entred 
e toFinto his chamber. becauſe ir is conſent , not carnall 
Sabi company,that makes a marriage: & ſo Cinna _—_— 
W that 


T0 
that when one had brought home his wite , 


that evening, going abroad ro ſapper, fell into ig 
river Tyber, and was drowned, it being thereupy 


queſtioned, whether ſhe Bught to obſerve the uſl 
time of mourning, as for her husband, it Was rel 
ved that ſhe ought. 
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Y 
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8 Of Tutor appointed by a name uncertane. Jyere de 
D. 26. 2. 30. JLEOT 

z the \ 

Ne in his will apointed Tits to be Tutor Gland pre 
his ſonne, there were at the ſame time twilfcevla 
ro wit the Father and the ſonne, whoſe nanſay not 


were T::ius, and it did not appeare which of tha 
was intended by the Teſtator , It was queſtion 
who in poinr of right,ought to be eſteemed as Tut. 
Paulus anſwered, that he ought to be eſteemed ( 
ſigned, whom the Teſtator intended, but if thatd 
not appeare, the right was not wanting , but t 
proofe,and therefore neither of them was to be he 
as Tutor. 


& Of a Tutor appointed in caſe another was not livin 
bu -26--. 2. 33, 


Ne appointed Tutors in this manner, I deft 

that Litizs Titi ſhould be Tutor to my { 

if he be not living, then I appoint Gaius P 
£145 to be his Tator, Lucius Titius ont lived the 
ſtator, and took upon him the Tutorſhip , and t 
died. Trebatius being conſulted whether the Turt 
ſhip belong'd to Gazus Plantius held it did not, 
beo was of the contrary opinion, Proclus concu 
with Labeo , but I C faies Javolenus) approve t 
judgment of Trebatizy , becauſe the words had re 
tion to the time of the Teſtators death. 


D.2! 


(11) 
io Of a Tutor altered by error, 
D. 26. 2. 34. 


Ne who had appointed tutors in his will afrer 
wards in a codiciall declared that he'named 
others , becauſe he underſtood the former 
& dead,or might have cauſe to excuſe themſelves. 
It was queſtioned whether, they who were named 
In the will, being living at the time of his death 
d pretending no excule, did not continue Tutors. 
Scevola anſwered that as the caſe was propoſed he 
s nothing bur that they ought ro continue. 


11 Of Senators Sonnes. 
D. 1.09. % & 7. 


h M Any priviledges belonging to the ſonnes of 
| Senators, It was queſtioned how the ſonne 
F ofa Senator ought to be accompred , whether he 
whoſe Father is a Senator, or he only who is borne, 
* This father being a Senator . Vſpian faid it made no 
viaſg difference, whether he were borne, whileſt the Fa- 

ther enjoyed the dignity ofa Senator, or before his 

Father trained thereto. Labeo addes Thar he who is 
delif horne after the death of his Father, who was a Se- 
y.10f nator. ought to be repured a Senators ſonne, yea al- 
PS though the Father be degraded frum being a Sena- 
e IF tor, if the fonne were conceived before that time, 


 F'2nd borne afterwards, he ſhall rather be held a Sena- 
ut tors ſonne, then otherwiſe, for moſt are of opinion 
'» that the time of conception ought ro he regarded. 
uTYhþ;an aies farther, That if one have both his Grand- 
e ® Father, and his Father Senators , he ſhall be held 
Ie the ſonne., and grand-child of a Senator: Whereup- 
on, it is againe queſtioned , whether if the Farher 
D.; were 


212 ) 
were degraded, before the ſonne were conceive 
(although he have not the reputation of a Senataf 
fonne )he may not be reſpe&ed as the Grand-ch 
of a Senator; and it is hel4 (faies he) that he nu —_ 
ſo that the dignity of the Grand-father ſhall moregrel 

vaile him, then the diſgrace of his Father ſhall dpi 


A . a he 
him LD —_— ought 
12 Of Senators Wives and Daughters. _ 

D.'i. 9. 5. & 12. Prov: 


Enators Wives, and Daughters are held hone 
g rable, becauſe Husbands communicate their h 

nours to their Wives, & Farhers to their daugh 
ters: but it is queſtioned, whether they continue 
when they are married ro men of a lower rankt 
Flpian aies, that as long as they continue fingle, 
are married to men of equall degree, they retai 
their dignity, nor otherwiſe; and therefore if We 
men, who were married to ſuch as have borne t 
Office of Conſul, afrerwards became Wives to 
of leſſer dignity, they did ſometimes, bur rarely, ot 
taine by the Princes favour, to retaine their forme 
condition, which favour, as he ſaies, Antonin thi 
Emperour , vouchlafed to Julia Mamea his co 
germane. | 


13 Of the Pro-Conſuls naming a Deputy before he 
enters into his Province, 


D. 1. 16. 4. &5. 


He Pro-Conſul after he entred into the Pre 

vince, which was aſſigned unto-him , uſual 

commirred authority to his deputy: and it wv 
queſtioned, whether, if before thar he entred, he ax 
pointed a Deputy,it were of force ? to which Vlpi 


al 


e 


wd, That he could not do ir, for it were abſurd, 


Shar he ſhould conferre authoriry3upon any other, 


fore he were inveſted therewith himſelfe, and ir 


Scertaige, he hath none untill hee come into the 
rovince, Bur he faies, if the Pro-Coplal, before he 


int9 the Province, doe make a Deputy, and 


then he comes there, continues 1n te lame mind, 


3 ought to be thought, that the Deputy, hath pow- 


JL 
- 


rand authoriry,nor from the time of his nominati- 


, but from the time the Pro-Conlul entred into 

Province, Papinian faies, That it may fo hap- 

m that the Pro-Conſul may make his Deputy al- 

ugh he be nor entred into his Province; as if by 

traordinary necetiity he be ſtaied upon the way, 

_ Deputy may come there timely enough be- 
e NUM; 


SECT. 
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SECT. IIL. 


Ofthe reputed ſtate and con- 
dition of Perſons. ' 


The reputed ſtate or condition is when perſou 
common eſtimation, are held to be ſuch «| 


truth they are not, or may be otherwiſe, x 
ther they be of private, or of publique 
lity, as Reputed free-men, Married per 


lawfull Children, of full age, Tutors, Mg ; 


ed | 
uld b 


ſtrates, Perſons of credit , or infamous pi 


(ons. 


x Of Freedome enjoyed by a will which «fter- 
wards proves voyd. 


D. 40. 4. 29. 


Vers Tittzus put away his wife, being gt . ; 
with child, and ſhee being delivered 


ſonne, left it ro the mercy of himt 
ſhould find it , This child was taken 


and bred by a ſtranger, bur was unknown, both 


the Father and Mother, whether ir were living 
no, The Father being dead left a will, wherein 
vers bondmen were made free, and no ment 
made of the Sonne, Some years after, the ſonne 
ing owned by the Mother and Grandmother of 


Fathers ſide, the Will being held void , he enjoÞpt 


the eſtate, as the proper heire to his Father, It 


=” . 5g | 
hen queſtioned, whether they ro whom freedome 
given in the will, ought to be held bondmen, 
free? Scevola anſwered that the Sonne although 
were ignorantly paſt by in his Fathers will , had 
prejudice, it being made voide, but rhat the per- 
ms who were made free, in that Will, and had re- 
ined in that condition, by the ſpace of five years, 
uld be reduced to ſervitude, was contrary to that 
which the Law affords to freedome. 


_ 


' 2 Of Perſons cohabiting as Man and Wife. 
D. 23. 2. 24. & 39. 5. 3t- 


MF amannot known tobe married , did cohabir 

18 and keep company with a Woman, It is queſtio- 
T1 ned whether ſhee is to be reputed his Wife, or 
Mays Concubine? Modeſtinus anſwered, That he who 
, gonverſerh with a Woman ingenuous,or tree borne, 
ht to be conceived to doe it rather in the way of 
arriage, then of keeping her as his Concubine, un- 
ſe ſhee were one who was known formerly to 
ve demeaned her ſclfe diſhoneſtly? Papinzan faies, 
is confiderable whether the affefion, and reſpet 
a Husband towards a Wife , were uſed betwixr 
tem, their qualities being compared, and the man- 


" 


2 gnfer of their muruall ſociery , being obſerved , For 
d offne marriage is not made only by Indentures or 
m Fitings., 

en 


"MF 3 Ofa Child borne in Wedlock: 
hs D. 1. 6. 6. 


enFT is generally held for a rule, faith Vipran, That 
ne Wachild borne during marriage, betwixt the Hus- 
of F band and the Wife, is the Husbands child , But 


njoPppoſe , ſaith he, that the Hushand hath been ab- 
It {cnc 


a? al 
ſent from his Wife ten years , and returning fi 
with his Wife a child, ofa year old, In that caſe 
agrees with Fulianus , that it is notche Hush 
child. But whereas the fame Julian affirmes , 
it isnot to be endured that he who cohabirs 
gether with his Wife ſhould diſclaime her child 
none of his, /lpian admits not that wirhour dif 
Rion, bur holds with Scevola, Thar if irbe nor} 
ous, that the Husband, by reaſon of ſickneſle , 
ſome other impediment, could not lye with} 5 
Wife, or were difabled from getting a child, 
though one be borne in the ſame houſe , and 


neighbours had taken notice thereof, it ought no =. 
be reputed his child. 8 - . 


4 Of a Miner ,upon view,allowed by the Magiſtrat 
to be of full age. 


D. 4. 4. 32. ily, or 


Ne under the age of twenty five years , & his 
dreſſing himſelfe co the Magiſtrate , by ſhq qua | 

ing his viſage, made a falſe proofe of beinfgar h; 

full age:his Curators well knowing, that he waſher ha 
a Minor, continued in the adminiſtration of hifge...q 
ſtate, In the mean time after his age was allowed in 1p 
the Magiſtrate, and before he had compleated if 
. twenty five years, monies, which were owing tolarinue 
eſtate, were paied unto him, and ſpent fooliſhliſſhe the ; 
him. It was queſtioned who were in danger for wer 


miſpending theſe monies, and whether the Curahi wer 
might have been excuſed , if they had perſiſtelþyzc hi 
the ſame error, and yeelded up their adminiſtrailier; wer 
of the eſtate. Paulus anſwered, that they who of 
in the monies, due to his eſtate were freed by 

and ought not to be farther queſtioned for the { 
buritis certain that the Curators, who knov 


tobe a Minor, did continue in that charge; 
hr not to have ſuffered him to receive the mo- 
s due, and are liable for the ſame; but if they had 
wmitted to the Magiſtrates judgement,and had de- 
ted from the adminiſtration , and had given up 
1.4 Weir account, they had been in the ſame condition, 
Sthe Debtors who had paid the monics, and could 
t have been queſtioned for any thing. 


s Of a Magiſtrate promoted by Error: 
D. 1. 14. 3. 


o- y Arbaris Philippus, being a Slave or bondman; 
who had run away trom his Maſter, coming to 
” Rome and living chere , in the quality or e- 
» ofa Free-man,was made Przror. & diſpatch- 
"Þ many buſineſſes publiquely, belonging ro the Prz- 
rs office. It was queſtioned firſt, wherher he were 
ily, or lawfully Prztor,in regard a ſlave or bond 
an was not capable of that dignity: Pomponius ſaid, 
at his condition hindered not , but that he might 
made Prezcor,becauſe the People of Rome,or Em- 
*F#ronr had power ro make a Bond-man Przror, and 
hey had known him to be a ſlave, they might 
"Se made him free; Vipien faies, it is certaine he 
"2 in poſlctſion of che office of the Prztor , and 
likes a ſecond queſtion , whether although he ſtill 
tinued a ſlave, whileſt he bore the Prators of- 
&, the decrees made.,and ats done by him in thar 
were good,ant! of force,for the benefit of thoſe 
lo were concerned in them; and concludes , that 
was his opinion, That none of thote a&ts or or«= 
TW: Were void. 


C 6 of 


6 Of rich men to be preferred before others;to 1 Of 


Offices of Dignity. 
D. $0. 4. 6. 


Ntoninus and Verus the Emperours, being hy 
A ſulted by Rutillizs Lupus , declared, that 
conſtitution wherein it is provided, Th 

yery man in the ſame order as he was admitted tt 
of the Common Counſcll, ſhould be admitted toe 
a Magiſtrate, was to be obſerved when they wer 
fix men, and of ſufficient abjiliry, But if ſome t 
mean fortunes, and their eſtates ſo ſpent; that 
are nor only difabled to ſuſtaine places of dig 
with credit, but alſo make hard ſhifts ro ma 
themſelves, Ir is not profitable for them ; nor 
nourable for the City to conferre places of Mp 
ſiracy upon them, eſpecially when there be otl 
who with more conveniency to themſelves, and! 
dit of the publique, may be choſen to thoſe pla 
and therefore commanded, that the wealthier # 

ſons, doe not, upon pretence of any ſuch Conli 

tion, excuſe themſelves , and that they take ne 
That then only , the order of admiſſion into 


Common Counſell is to be reſpe&ted, when the; N 
fons are ofability to take upon them places of rad 
nity. "uo" 
re a j1 

(fie 

Pender a 

$beat 


mnati 


(19) 
7 Of honeſt men not to be vemoved from theiy 


charge, in reſpe#t of poverty. 
D. 26. 10. 8.& 5. 


E E hold him faies Vhpian a "Tutor wor- 

thy to be ſuſpetted,;whoſe manners or be- 

haviour in his place deſerves it, For a Tu- 
albeit a poore man, if he be truſty and diligent; 
he not tro be removed, as one of whom there is 
Sa of ſuſpicion , and that man may rather be 
bred, who being himſelfe ſubje ro ſuſpition; 
\ given ſecurity, for ir is betrer for rhe Minor to 

his eſtate preſerved, then to have writings of 
jon to preſerve the ſame. 


8 Of infamy ariſing from puniſhment. 
D. $0e13. 5. $ 2.&3. 2. 22, 


Mans credit is 1nipaired fates Calliſtratus,when 
retaining his freedome , yet hee undergoes 
ſome puniſhment, which derogates from his 
tation, as when one is confined to ſome remote 
e, or degraded from his ranke,or debarred from 
| ing publique office, or if he who is a Plebeian, 
of ir of «4 common ſort, hath been heaten with cud- 

& , But Marcelizs holds that to be true, if there 
rea juſt cauſe, for inflicting ſuch a puniſhment, 
(faies he) the beating with Cudgels does nor 
{ader a man infamous, bur the cauſe for which he 
$beaten, if it were ſuch as deſerved , by his con- 
mnation, to make him infamous. 


C 2 gs Of 
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9 Of a mans Teſtimony rejefed. 


D, 3.2.2, bfT] 


Veins Titins ſed Gains Seixs in a cauſe of inf} 
ry, and to wake it good, procured the dex ( 


tions of ſome witneſles to be read unto 
Judge,who giving no credit to the depoſitions, 
nounced that Gaizs Seius,had done no injury to 
cis Titins. It was thereupon queſtioned , w 
they, whoſe teſtimonies were rejedted, were tc 
held infamous: Paulus anſwered, There was not 
confiderable, wherefore the witneſles ſhould Þ 
held infamous , it being unreafonable, that by a 
rence juſt or unjuſt giyen for one, others ſhould 
ceive prejudice, 


TITLE | «bin 


_—_ 


= TITLE It 
PiTitleco Goodsor Lands, and 
4 of Common Right or Pro- 


# perty. 
Wille to Goods or Lands, is that which-a man 


hath in things Moveable or Immoveable, and is 
| either Common, Speciall, or Reputed. 


SSCH LF 


"mmon right to things, is that which is a- 
greeable to the Law of Nations, as Pro- 
perty which is the right of enjoying and 
diſpohng of a thing at pleaſure, and is 
oe by Induſtry, as by taking what 
' belongs to none elle; or traming ſome- 
thing for ones own ule, or having ſfome« 
thing ariling or accruing from what be- 
longed unto him, or by the guitt of ſome 
other. 
1 Of a Wild-beaft, chaſed, and Wounded. 
D. 41. I. 5: 


T was queſtioned, whether if a Wild-beaſt 
were ſo wounded,that ir could nor eſcape the 
purſuer, ir were to be held forth with 'gained 
by him,who purſued & wounded ir. Trebatius. 
as of opinion, That it was forrhwith his,and ought 


beheld fo, 'as long as he purſued in chaſe ay: 
C 3 ut 


| 4 7 
but ifhe defiſted from the purſuit thereof”, it 
ceaſed to be is , and might be gained by any 
who ſhould purſue, and take the fame , and thay 
fore, if whileſt he , who wounded the heaſt, 
purſuir thereof,anothet ſteps in, and catches it, 
a purpoſe tc gaine it to himſclfe, he faies, he is 
ble to an aRion of theft, Bur moſt Lawyers elf 
Gaius affirmes, are of opinion, that it is not his 
wounded it, untill he doe actually take ir; bec 
many things may fall out, which may prevent, 
hinder the taking thereof, which ſaies he, is the 
er opinion, bur . = Gloſle obſerves , that what 
batixs delivers, is held good by cuſtome , and 
ice, | | 


2 OfaWild Beaſt taken in a net, 
D. 41. 1. 55. 


Ne bv letter, propoſed a Cafe to Procy 
() this manner, A wild Boare chancing to 
into, and fo to be intangled in a toyle, of 
pitched by you, was taken out and carried aw 
we, Wherher doe you conceive, that I carried 
your Boare, and if you doe conceive it was ya 
ſuppoſe I had looſed it , and let it ſcape into}, 
Woods, whether had it continued, or .ceaſedf 
yours? and if it ceaſed to be yours, what aa 
might you bring againſt me for what | had d 
Procu'us returned by way of anſwer thus; It-is 
derable, whether the toyle or ner were pitched 
publique or private place, and if in a private, / 
cher in mine own ground, or in the ground of 
cher man, or if in the ground of another man, 
ther with his conſent or without his conſent; 1 
over whether the Boare were ſo intangled , 
could nor poſſibly ger looſe , or ſo that by 
| rug 


4 (23) 
ſing it might have eſcap'd, But in concluſion, 
/ Smof opinion, faies he, that if it were broughr 
. thin my power, the Boare was mine, bur if after 
> Whecame minc, you ſet it ar liberty,ir did then ccaſe 
** "She mine, and I ought to have an afion of the 
E ngainſt you, as it was reſolved, when one had 
another mans cup into the Sea. 


3 Of Piggs recovered from a Wolfe. 
D. 41. 1. 44. 


yomponizs handles this queſtion, When the Wolfe 
had taken away Piggs from my Hog heard , a 
Country man of a neighbouring Village, fol- 
ing them with his Maſtife, recovered the piggs 
bm the Wolfe, and when my Hog-heard deman- 
the ſame, it was thought diſpvrable whether he 
gained, or I did ſtil! retaine the property of 
m,For it might ſeeme, thar he _—_ it, after a 


r, in way of chaſe, or hunting , and as things 
n at Sea,or Land,if they once get looſe ,ceaſe to 


14 Mtheirs who took them, ſo if any thing belonging 
vets be taken by Wild beaſts, they ccaſe ro be ours, 
then they are gotten out of the reach of our doggs 

ich purſued afrer them, For who will ſay , when 
a{WEagle or Hawke, hath ſnatched up Poultry , our 
1; Mour Backſides, and fled away therewith, the prc 

. coÞity is nor loſt, why ſhould nor that which is ta- 
ed out of the mouth of a Wild beaſt be booty ro 
Im that recovered ir? as if a man hath taken a tilh, 
are, a Partridge, if they eſcape his hands,and an- 
ther man take them, they are his own , But Pom- 
was of opinion, although that were true 
ich is argued of birds, beaſts, and fiſhes,yet other 
ings, whereof we had a property, continue ours 
long as we conceive any hope of recovery, as any 
C 4 thing 


265) — 4 
the thir 


thing be loſt by ſhipwrack , it doth nor prek 

ceaſe to be the Owners, but if any imbezill ir Wh Gare 
lyable to pay fowerfold. and Vipian is of opinight thin 
That an Aion o7 theft might be brought in (of whi 
caſe; for alrhough he that purſued the Wolfe , #and Ca 


de of 
fol ve 


marrt 
ſhould 


recovered the Piggs, had no intention of teal 
yet when upon demand he refuſeth to reſtore ti 
he ſeemed to cunceale, and wrongfully to de 
the ſame. 


4 Of a thing Stolne afterwards lawfully bought, $ Graf 
D. 49. 15« 27. which | 

6 

\ Bond-ſlave being taken from his Maſter, 

Pirats or Robbers, afterwards fell into 

hands of lawfull enemies and being recolfh Cal 
red in War from them,was ſold by him who recoff FE! 
red him, was queſtioned whether he that boi the 
the Bond-tlave Rona fide, that is, nor knowing F that 
unlawfulneſle therein, had a good title to him, che | 
beo, Ofiluzs, and Trebatius were of opinion, that dby dey 
had none,becauſe he was ſtolne art the firſt , & of leng 


ther his being taken Priſoner by an enemy , nor nd ab 
being recovered bya friend, can purge that blem 


5 Of Things Compoſed by one out af another ſich wa 
mans Materials. 


D. 41. I. 7. 9. 7. Ke ame c 

Oncerning things compoſed, or made ourſſtich(yc 
another mans waterialls z Nerva and Proclifs of ye 

| wereof opinion that he who made a nihe of rl 
thing for his own uſe , was proprictary thereof, 
cauſe that which was new made, was no mans 
before, Sabinus and Caſſius were of opinion, T 
was more agreeable to naturall reaſon, that he» 
was proprietary of the matter,ſhould be alſo gw 


I. 


25 
thing made : and there isa middle opinion 
h Gaizs, which is reputed the truer , to wit, that 
ie thing compoſed,may be reſolved into the mat- 
of which it was compoſed, the opinion of Sab7- 
and Caſſizs ſhould take place; as when a Veſlell 
de of another mans matter, into which it may 
ſolved againe; but if ir cannot he reduc'd to the 
matter , then the opinion of Verna, and Procu- 
ſhould hold, as when Wine is made of another 
., Ws Grapes, or oyle our of another mans olives,in- 
which the Wine or Oyle cinor be reduced again. 


6 Ofan Iſland newly arrifing in a River. 
T D. 41. 1. 56. 


Caſe was propoſed to Proculus, in this man- 
ner; An Iſland aroſc in the river, over againſt 
the borders of my ground,and art the firſt, was 
th, that it did not any way extend in length, be- 

| che bounds of my Land ; it afterwards increa- 
by degrees,and proceeded fo farre,that it reach- 
din length to be oppoſite, to the borders of the 
pond above and beneath,adjoyning to mine. It was 
Seſtioned,whether thoſe parts, which laſt accrued, 

longed to me ; becauſe they were joyned to that 
hich was mine hefore: or whether they now in 
it appertain to the other grounds, as they ſhould 
edone,if ar the firſt the Iſland had appeared of 
eame extent? Proculus anſwered; If the river in 
ich(you writ Jan land aroſe oppoſite to the bor- 
rs of your groud, not excceding the ltengrh there- 
be of the condition,that whar is gained by caſting 
of the earth, becomes ro be of private right, and 
Wthe firſt it lay nearer to your lands then to any 
ns elſe, who had lands on the other fide , it be= 
newholly yours, and that which afterward ac- 
ted unto it,by caſting up of the earth is yours alſo, 
although 


26 ) 
although it ſo increaſed, that it extended in le 
ovcr againſt the grounds above , or below, as 


if by the ſame means, it had grown nearer to t ; 


which lay on the other ſide of the river. 


7 Of a Ground, where ariver leaves 
its Channel/. 


D. 41+ 1. 56. 


T was farther demanded of Proculus,as follt 
eth: An liland ariſing nearer to my ground, 

"" to the ground on the other fide, and afte 
the whole river, which before divided it (elfe, 
ving chat channell, where the greater part of itt 
made irs,current betwixt the Ifland and my gre 
I defire to know , and that you fignify unto 
whether you make any doubr, but that the 1 
ſtill belongs ro me, and that norwithſtanding , 
of the ground, where the ſtreame forſook its C 
nell,likewile belongs to me. Proculus anſwered 
the Ifland, at the beginning , being nearer to 
ground , the river leaving the greater chant 
which lay betwixt the [land,and rhe ground on 
other ſide, and wholly rook its courſe betwixt 
Iſland and your ground , yet howſocver the I} 
continues yours, but the ground or channell wt 
lay betwixt the Iſland and the neighbours gro 
on the other fide, ought ro be divided, fo that 
part thereof nearer to the Iſland ought to be eſit 


med yours, and that which is nearer to the Neigh 


bonrs ground on the other ſide belongs ro him 
concei ve,that when on one ſide of the Iſland, 
Channell proved dry ground, it ceaſed to be 


Iſland, bur for the better underſtanding of the bi 


nes, [ call chat ground, an Iſland which was ol 
. fore. k 
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4a RP 


« Mony,given to the end, that he who received 
it, ſhould buy ſomething therewith. 


D. 39. $. 2 S. 7. 


Ne puts the caſe thus, I gave five pounds to 
Tit: us, on this conſideration, thar he ſhould 
* buy therewith to his own ule Stichus a bond- 
nt, It was queſtion'd whether Stichws dying 
xe he could be bought, | had any Action. to re- 
xr the five pound fulianws anſwered, The yue- 
was rather of Fact, then of Law , for if 1 gave 
ive pounds ro Titizs, to that end,that he ſhould 
pStichus, having no purpoſe, otherwile to have 
| it, Stichs being dead, I might by way of aQi- 
ſhe for it againe, bur if withour reſpedt thereun- 
zving a purpoſe to give him hve pounds, un- 
anding that he had a purpoſe tro buy Stichs, I 
thin, 1 gave ir, that he might buy Stichus rhere- 
ball, It ought to be underſtood rather an cccaſi- 
tthen a condition of giving the mony, and that 
meh Stichus were dead,yet Tit145 might retaine 
mony. 


- 6 Of monies lent, to be given to another. 
« D. 39. 5: 19, 


F Gaius lent mony ro Titizs, to be paid to Seine, 
$4 pgifr intended ro him , and Tit! afrer the 
Sdeath of Gaizs, gave the fame to Seis: Vipian an- 
red; It muſt be fayed, That whether Titizs did 
WW, or were ignorant of the dearh of Gaizs, the 
ly became Ser his own, becauſe the mony was 

t gave it,and if he were ignorant oi his death 
cannor be queſtion'd for the fame, having recci- 
Fit, as lent, to be repaied to Seizs , Bur if I gave 
| order 


C28) 


order to one, to deliver mony to a third perſon 


dof d 
whom I intended it, as a guifr, and he being ule - 
rant of my death, performe the ſame, he ſhall þ + 


an a&tion againſt my heyres to recover it; buti 
knew of my death before it was done, he ſhall! 
none. 


t, 0 


1o Of Mony given to one, to the endit ſhould | 
grven to another in the Donors name, 


12 
D. 39. 5. 25+ | . 
FT F I gave ſomething to you, to the end that 
ſhould give the ſame, in my name to Titus , 
you give it eo him, but in your own name, [t Veins 
doubred,whether the propercy be transferred the poſe 
by. Faw ens anſwered, If 1 givea thing to ye long 
give it in my name to 7itiz, and you gave lt in ya may © 
own, as to the point of ſubtlery in Law, the prope, ©. : 
ty is not gained to him,and you are liable toan er... 
on of thefr: bur it ſtands with che favour of Lag. 1. 
That if I ſye him, who received that thing , that wy 
may avoid my ſuit, by ;exception againlt ny unffgereq 
proccedings. _— F 


11 Of ſome thing, which the owner gave conſent, 12 
to be dgged up , out of his ground, and 
carried away. 
D. 39. 5. 5. 
Quil; 


Ne by way of free guifr, gave me leave coſty, 


digge up ſtones, our of his Quarry, afte ch; 
when they were digged up, forbad me toe much 


ry them away./lpian anſwered,as ſoone as the ſtalſſhee , 1 | 

were digg'd, they were mine,neither could the fell in . 

ner ,by forbidding me to carry them away , Mikylus bei 

them ceaſe to be mine, becauſe they were mine : Sheyre , 
| 


(29) 
ad of delivery. And it had been the ſame, if one 
ed by me, had digged them, for he digged them 
Wy uſe, bur if one before they were digged had 

t, or agreed with me for them , if before he 
Idigged them up, I had changed my mind, the 

Fog continued mine; if afterwards,it was nor 
7 power to alrer what he had done. 


L - 


I! 


12 Ofa guift or grant t» dwell in ſome 
y houſes or lodgings. 


t 

= D. 39. 5. 32. 

| Vaus Titius wrote a Ietter to Serys, to this pur- 
IS poſe, You may wake uſe of ſuch lodgings as 
WF long as you pleaſe; and for ſuch upper roomes, 
Samay enjoy them freely : and that you mighr 
How, it is my will, thar you ſhould fo doe,l wrote 
Sitter unco you. It was queſtioned, whether af- 
fhis death, his heires might nor forbid Serus any 
a Ser to dwell in, or make uſe of the ſame: Scevla 
Iwered, thar as the caſe was propoſed , the heyre 
Lucius Titius, might be of another mind. 


4 13 Of a guiſt given by way of reward. 


D. 39. $. 27. & 34. 


S Quilius Regulus a young man, wrote to Nj- 

WF). coffratus in this manner; Eecavuſe you alwaies 
cohabited with my Father, and 1 my felfe 
much profited by your eloquence , and dili- 
, I give, and permit, that you ſhould 

(fell in, and have the uſe of ſuch a lodging , 
lus being dead : Nicoſftratus was interfupred by 
* Wheyre, who intended, to make the grant 
ki voyd 


OQ 


| (30) | 
yoyde, for the future, He thereupon conſulted 
inzan, who told him, it was not a meere free g 
c that Regulus requited him, as with a reward, 
the paines which he had taken with him, and thy 
fore it being of another condition,then a meere 
guifr, he ought to enjoy the Lodgings, as: long 
lived, which agrees with whar Paulus deliven 
the like caſe, to wit, if one recover another or 
the hands of Theeves, or enemies, and in that 
ſpe& receive ſomething : from him, this kin 
guifr,is altogether irrevocable; for in truth, it 
to be eſteemed a recompence of an extraord! 
ſervice, which proceeding out of the confſiderat 
of his deliverance, is not to be valued in an ord 


ry way. 


14 Of aguifi of a thing Morgaged t6 another K, 
before delivery. 


D. 39. 5.31. 


Vein Titius gave to Mevia by word of mt 4p 
T acerain ground, and within few daies alK.* 
before he had given poſſeſſion thereof to 
ui, mortgaged rhat ground to Ser fora ſumi 
mony, and within thirty daies after , he put 
into quiet poſleſſion thereof . It was queſtiaf, 
whether the guifr were ſufficiently confirmed, 
vela anſwered, as the caſe was propoſed, it was| 
ciently confirmed, but yer ſo, that Seizs the 
dicor had ſtill a ſtrong obligation thereupon. 


15 0 


31) 


14 of 4 Guift , vidable by the death of the Donee; 
before the Donor, both happening to 
depart the ſame time. 


D. 39. 6. 26. & 24. 1.32: $. 14. 


"He Dechration of the Emperour Antoninus 
"T4 concerning guifts, pailing betwixt Husbands 
Mz® and Wives, ſhewes, that if the Donee dye be- 
Src the Donor, the guift is of no moment. Ir is 
""Yherupon queſtioned, what may be reſolved, if they 
3; Þoth dye at the ſame time; as it may happen by burn- 

ae, or fall of a houſe; Vlpian anſwers, that if ir can 
xare, which of them expired firſt, the queſtion is 
hon reſolved; but if it cannot appeare, the doubt is 
vre difficult: bur he is racher cf opinion that the 
wift is good 3; and grounds his opinion upon the 
& Fords of the Declaration, which faies, If the party 

0 received the guift ſhall firſt deceaſe , bur thar 

p doth not ſeem to deceaſe firſt, when both de- 

: wa ar the ſame time, and therefore if.af- 

puifts beſtowed from each to other, both dye to- 

ther, it may very rightly be fayed, thar the guifrs 
both ſides, are of force. 


re 


mo 
S 


ro 


mr 


fig 16 Of goods delivered in reference to a Dower. 
1, D. 23. 3.9. 


Empronius delivered goods to Mevins,to the in- 
tent, that if Mevius married his Daughter they 
ſhould be for her Dower, or Marriage portion; 
It Sempronius dyed before the Marriage , and after 
B's death Mevius married the Davghter; It was que- 
15 Wioned, whether the Marriage enſuing, thoſe goods 
e her Dower: Vhpþian ſaid, he doubted whether 
eproperty of the goods, were transferred on hint 
ro 


45 | 
Ab 


32 . ag 
to whom they were delivered, becauſe the tranſl © 
on of the property, was in ſuſpence, untill the 18 
riage was done, and at the time of the Marriage, 
property was in Sempronixs his heyre, from wh 
it is undeniable, that it could not be transf 

without his conſent: But he was of opinion, tha 
the favourable caſe of Dower , the heyre ſhould. 
compelled, to give his conſent, ro whar his Fat 
intended, that his Siſter mighr not be lefr wit 


T1 
Son 


a Dower. ed, 
whole 
17 Of a Dower given upon condition that part but if 1 
thererf be repaied to Children. dye, th 
Jower. 
D. 23. 4. 23. G Mo 
He father giving a Dower, or Marriages yfwascal 
tion with his Daughter, Covenanted withI*Pc r 
might 


, © © Husband, that if ſhe dyed leaving one,orr 
children behind her, the Hushand ſhould be contffed, Tt 
ted, with the third part, and that che reſt ſhould riſhed | 
repaied ro him the Father; or after his death, tok Qine 01 
children as {hould remaine; the Father dying f 
the Daughrer dyed afterwards, leaving children 
was nr by vertue of that coven 
the children might ſue for the reſt of rhe Do 
the Grand-father dying before the Daughter. 4 
cany anſwered that they might ſue; for the for 
the covenant confiſted jn that , if ſhee dyed du 
the Marriage with the Hushand, the D ower ſhe 
be reſtored: and-it was all one in effe&, as if 
contracted conditionally, that when ſuch a! 
ſhall returne out of 4{a, you ſhall give to me, 0 
ter my death, to Lucins Titius, tenne pound; fo 
though the ſhip returne not, untill after his d 
the ten pound is due to his hevre. 


"ld © | | 
18 Of a Covenant of diſpofing the Dower, in caſe 
the Mother ſhould dye before her Child, or 


ihe the Child ſhould dye before 
f the Mother, 


BD. 23. <& 23. 


0 


11d$:. 
Fall T was agreed betwixr the Father in Law,& the 
ich&#J Sonne in Law, that if the Daughter, or Wiſe dy- 
ed, leaving a child ofa yeare old behind her,the 
whole Dower ſhould remaine. with the Husband; 
bur if in the life rime of the Mother, the child ſhould 
dye, the Husbaud thould recurne a moyety of the 
dower, unto the Father in Law. Ir happened that 
the Mother, and the Child being in a ſhip, which 
s Wwas caſt away,were both drowned together: where- 
ith upon ir was queſtioned*, what parc of the Ngwer 
rr Pee retained by the Hushand, Papinian anſwe- 
onred, That it being moſt probable that the Child pe- 
wIdEriſhed before che Mother, the Husband ought to res 
ro Fine only a moyery thereof, 


't 
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. Kiirs and 
Speciall Right i that which is grounded on tl o—_ 


Civill Law , as Commodity, or the Right 
which one hath to receiug benefit , out 
things belonging to other men; as to recein 
the uſe and profits of Lands daring life , o 
have (ome uſe and conveniency in or fra 
wanother mans poſſeſſions; as a way, paſſap 
or Water-courſe, or the like : which Right 
are gained by Preſcription or graunt,Oe, 


SECT. II. 


Of Speciall Right or 
Commodity. 


« 


” of 


x Of the Vſe and Profits of a thing given 
toa Corporation. 


D.7. EF, 56. 


| Hen the property being rea 
ved to one, the profits are gt 
ven to another, they are gene; 


| rally given during the life « | ha 
pr ap to whom they are given; whereupon on*” Its, 
giving the fruits and profits of ſome land to a Citi 9 


or Corporation, It was queſtioned, whether the Ci 
or Corporation might bring an ation for the fa 
It ſeeming unreaſonable, that thoſe profits ſhoull 
be alitenared from the property for eyer,becauſe th 
cannot 


x (35) 
mot be determined by death, as it is uſuall when 
key are granted to a ſingle perſon ,(a Citty or Corpo- 
won never dying ) and fo the property,to the gran- 
heyres, would be of no uſe, the profits alwaies 
ing another way; yet Caius ſaies it was reſolved; 
at the Citty or Corporation might bring their a&i- 
6 whereupon it was farther R—_ how lon 
ought ro be maintained in receiving fuck 


itsand profits; and it was reſolved, for a hundred 
urs, becauſe within that time , the longeſt livers 


: "2 Of Rent due for Profits formerly received, 
K D. 7. 1. 58. 
1M Ne gave the profits of ſome Land , to his 
| Daughter during her life, and the property 
of the ſame, to the Common-wealth; the 
wghter dyed in the month of December, all the 
wits and profits of thoſe lands, being reccived by 
rrenants in Offober before,for which they were to 
their rent in March following; It was queſtio- 
d, whether the heyre of che Daughter which dy- 
before that day, had right to receive the whole 
wt due for that yeare, or whether it ſhould be di- 
led berwixt the heyres of the Daughter, and the 
amon-wealth, ro whom the profits belonged after 
"Ser death: Scavola anſwered, That the Common- 
Saſth had no right to receive any thing from the 
ants, But the heyre of the Daughter, as the cafe 
put, ought to receive the whole rent, 


D 2 2 Of 


© baba 


2 Of the profits of a Parke or Warren; 
D. 7. 1. 62. 


F the Uſe, and Profits of a Parke or Warren 
[| granted ro one during life, it is queſtioned, with 
ther he mighr rake or kill che Deare , and OF 
nies, which he found therein; or hath right only 
ſach, as by his induſtry-are bronght into the P 
or Warren, or are afterwards bred therein. Tr 
niniss anſwered, It was a hard thing to diſting 
the particulars, which were firſt, and which ce 
in afterwards , and therefore that his right be 
alrogether uncertaine, he held it ſuthcient , if if 
Grantee when he dyes, leaves ro the proprietory,* 
all ſorts, as wany as he found. 


4 Of Profits, and Property Conſolidated. 
D. 7. 4. 17. 


Empronius gives the profits of his Land , dung} 

life tro Sers,fimply;rand the Property thereof 

Tits, upon condition; Serrs,to whom thex 
firs were given, (the cvent of the condition yet 
pending) buyes of the heyre of Sempronius,the Ri 
and Property, which then was in him, whereby 
right as uſufructuary is conſolidated, with the rig 
of Propriety; afterwards the condition being full 
led,the iaparey of the Land fell out to be in Tit 
It was queſtioned, whether Sejizzs had ſtill the ris 
as uſufruCtvary to the Profits; in regard Titizs h 
only the property given unto him, without t 
fruits , and profits, belonging to Sei during 
life, Fulranu anſwered that Seirrs having drom 
_=— right as uſufruQuary to the profits, in purchaſ 
re property, by conſolidating the ſeyerall interel 


| C 


F th ES, 

be rights which before were diſtinguiſhed, being 

ade one , Titizes ſhall have the ſole , and full righr 

the Land, and Serws by his own att looſe the right 
profits, as ulutructuary to the ſame, | 


a 
Of a Way, or Paſſage granted indefinitely by will. 
1Y 8 3S-N 


'F a man grant unto another liberty to have a 
way through his ground, wichout limitation, Ir 
bis queſtioned, whether the heyre of the granter, 
the legatary, ſhall ati;gne rhe ſpace of the way. 
Ws fares, that the Legatary may make his choyce, 

gh any part of the ground , as he ſhall pleaſe, 


rafter a civill manner; for that in generall words, 


things are tacitely cxcepred, and therefore he 
all nor make choyce to goe through his Back-fide, 
xrthrough his Vincyard , when he may conveni- 


mtly goe ſome other way with letſe dammage to the 


toung, though which che way is granred. Burt this 
certaine, that what way at firſt, he made choyce 
he muſt continue to uſe the fame 3 and hath no 
rafterwards to make another choyce: & with 
\ Sabinus concurres, who confirmes the opini- 
k, from the grant of a Water-courſe,which at firſt 
ban may have liberty to derive as he ſhall think 
burafrer-wards he ſhall not draw it into any 0y 
r channell. 
< 


——_— ed - - - 
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(38) 
6 Of a way Tacitly reſerved. 
D. 8. 3. 41» 


Mylius gave in his will to Olympics ther 
Po 6 oe” dwell in, and lefr an Orcharc 


© Banqueting houſe, which lay behind it ui 
ſpoſed; the only paſſage thereunto being thre 
the houſe bequeathed, it was queſtioned , | 
Olympicus were bound to allow that paſſage to 
heyre of Amylius ; Scevola anſwered , that it 
not due by way of ſervice from the houſe , beali|: 
no mans land, or houſe, can owe ſervice ro him 
Burtbar the heyre ought ro have right to paſle 
way, without giving oftence ro Olympicus. = 


7 Of Serviceretained by parts. 
D. 8. 3. 34. 


F theſame ground be held in common h 
o men, one of them, by ſuffering a third perfor 

paſſe himſelfe, or to drive his cattell, th 
that ground,cannot create a ſervice to the third | 
ty. And for the ſame reaſon , faith Papinzan, if t 
grounds, which owed ſervice each to other, 
come common to the ſame owners , becauſe ( 
though ſervice cannot be acquired in part) it may 
retained by parts; the ſervice due from the one 
the other, ſhall not be extinguiſhed . For ala 
neither ofthe part-owners, bea ſingle perſon 
whom the ſervice helongs, yet becauſe the ſervice 
due, not to the perſon, but to the grounds, neit 
can freedome from the ſervice be gotren, nor gain 


m part by one, nor the ſervice in part be remitt 
by the Fher. | 


gl Fiſhes 


(39) 


© 8 Of a Service recovered after neceſſary diſuſe. 
; D.8. 3. 34. & 35. 


" ag 


Jy 4pinzen purs aqueſtion,If he who had a right to 
I” bring water into his ground , from a ſpring in 

the ground of anorher man, and that ſpring, 
having grown dry a long time , begin to run freſh 
wine, whether by nor uſing it, the right be loſt? 
als reſolves it Dy a precedent which Atilicinus 
Wiehtes. Ceſar ſaies, he w: ote to Statilizs Taurus , in 
Mis manner, Sume who were wont rodraw water 
From a ground callcd Sztrinum , propoſed their caſe 
mnco me, to witt, That having for diverſe years uſed 
toreceive water,vurt of that ground into dow own, 
the fpring growing dry, they could nor receive it, as 
they formerly had done 3 and that. afterwards, the 
ſpring began to come againe: and they defired , that 
tnregard they had failed of nfing their right, nor 
out of any fault, or negligence of theirs, they might 
=D unto their iormer right, whoſe requeſt 


& 
© 
f ft 


b, 


Teming ro me nor unreaſonable, I thonght fir , they 
[d be relieved; and therefore, it is our pleaſure, 
that what right they formerly had, be againe conti- 


( gued unto them, 


9 Of a Service not to Fiſh in the Sea. 
D. 8. 4. 13. 


2 Ne who had two Lordſhips adjoyning , both 
lying neare the Sea, the one being called H7e- 
| ronianum, the other Botrianum, ſould the for- 
rg Mer with this condition , that he who bought it, 

and thoſe who ſhould after enjoy it , ſhould not uſe 
before, or neare the place, to rake a ſpeciall kind of 


2 ( Fiſhes. as for example Haddock:, in the Seaz It was 
| D 4 queitio- 


(40) 


queſtioned whether the condition were good ; 
regard no man, by private authority, can reſtraſh 
the liberty of fiſhing in the Sea. Vipran anſwers , 
mitting that the Law allowed a liberty of ſuch lp 
ingz yet true and honeſt dealing requires , that 
condicion,made upon the fale,ſhould be obſerw 
and therefore, that both the buyer and his ſucce 
may be obliged to obſerve the condition. 


xo Of the Vſage of ſome, not profiting others, 


D. 8. 6. 16. ” Rept 

= Hree Neighbours, which had ſeverall ground © 
had all right ro admit water into t Lc 
grounds, from a ſpring ariſing in a ground ge 
Jjoyning: one of them diſuting his right , ſo las þ5; 


time as was ſufficient ro make him looſe jr; the 
ther two continued the uſe of bringing the wat 
into their grounds: It was queſtioned, whether | 
the uſage of thoſe two, the righr of the other we 
not preſerved. Proculus faies, his right is loft: 
f the right had been, tobring the water into 
ns. which was common to three,although t 

ad fo long time diſuſed it, by the uſage of the thi 
the right of all had bcen maintained. 
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SECT; IH. 


Of Reputed Right. 


F Reputed Right is that which one bath in bis 
own and others opinion; as Poſſeſſion f fairely 
gotten, which is when one by lawfull means 
gaines ſomething, which without his privity 
belonged to another man, whereby be hath a 
T kindof right to aſe , and diſpoſe thereof, as if 


Val s : 

xd it were his own, untill the rue owner makes 
wal bus claime or title appeare. 

nto 

hi ths 


x Of Poſſeſhon taken by Errour. 
D. 41. 2. 34. 


| Itius having bought a ground of Mav- 
5 called Long-acre , Mevius gave him 
poſſetſion of a ground called Broad-acre: 
It was queſtioned, whether he had gai- 
fed the poſſeſſion thereof. Vlpian faid, if both in- 
tended the ſame groid,although there was a miſtake 
In the name,the poſſeſſion was well enough taken: 
[But if there were a miſtake both in the nente, 
an 


(42) 


and in the ground, he had gained no poſſeſſionz 
was farther queſtioned, whether although Ma 
had not gained, yer Tits had not loſt his poſſe 
in chat ground; becauſe a man out of his own mi 
and thought, may quit, and yeeld his poſleiſion, 
Celſius , and Marcellus writez which although in 
caſes it may be admitted, yet Vlpzan faies, that 1 
the errour concernes the thing it ſelfe , no mane 
get the poſſeſſion ; neither in that cale ſhall a 
looſe his poſſeſſion , when he intended to yeelc 
conditionally , if ſuch an one ſhould ſucceed | 
therein. 


2 Of Poſſeſſion retained of a thing hidden. 
D. 41. 2. 44. 


Its intending to take a journey , for Yerrd { 
ſafety, did hide a pot of Mony in the grow 
and when he returned, having forgorten ul 


place where it was hid,could not find it, It was aff 
ftioned, whether he having forgotten the p 
ceaſed to have the poſſeſſion of the mony, or i 
afterwards remembred the place, whether he piiiſte 
ſently, began to have again the poſſetlion therealf 
Papinian anſwered, that he that hid the mony , lh 
rained the poſlefſion thereof, neither did the faili 
of his memory prejudice him therein, as long as 
man elſe had ſeized the ſame;otherwaies it might 
conceived, that a man loſt the poſſeflion of his 
vants or bond-men, as often as they removed outt 

his fight. It was farther queſtioned , whether tf 
poſſeiſion were retained, if the mony were hidif” 
another mans ground; and he likewiſe anſw 

that the poſſeiſion continues the ſame, unleſſe t 
mony were removed, it heing all one , whether tit 
owner be poſleſt thereof, in his own, or in anothe 


| , 
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Ems field, or whether he be poſſeſt thereof above 

runder ground. 

2 Of Fruits belonging to the poſſeſſor,when they are 
4 7 ſevered from the ground. hi 


D. 41.1.48.&6. 1. 58, 


T is without queſtion, faies Paulus , That he 
which, bona fgde, buyes any thing, although ir 
truly belong to another man, gaines the profits 
c ofin the mean time 3 nnt only thoſe, which 
roceed from his own endeavour and induſtry, bur 
Which way ſcever they ariſe. Becauſe as to the fruits 
d profirs of the thing, he is almoſt inſteed of the 
ner: but it was queſtioned, whar if the true ow- 
x claime them, before they be carried away . He 
mſwers, that they become the poſleflors own as 
fon as they are ſevercd from the ground: and there- 
re, when Labeo elſewhere delivered, that an un- 
Wat poſſeſſor of the ground, was not anſwerable, if 


afiehad not carried away the fruits , Paulus repre- 


mds him, ſaying, It is the ſame, if he medled with 
them in his own name; for faith he, we ought roun- 
nd, fruits to be received, not only when they 


rele carried away, or converted, but when *they are 


it gathered, as when Olives or Grapes, are taken 
mm the boughes, although they be nor converted 
d Wine or oyle; for by gathering them, one ſhall 

_reſently be reputed to haye received the ſame. 


4 Of 


(44) F 
4 Of charges laid out uſeſully, by one in Poſſeſſion," 
D. 6. 1. 38. Fn: 


Ne who unadviſedly bought a ground | 
() longing to another man, beſtowed monies 

building, and planting thereuponzafterward 
the gronnd was recovered by the true owner:It wa 
queſtioned, what remedy he might have for his a& 
penſes. Celſas fares , It is a butines which a gc 
Judge ought to determine, taking into confide 
on the perſons, and the circumſtances thereof : 
iaies he, lmagine there was nothing done, but w 
the true owner wonld have done himfelfe; it 1s re 
fon he ſhould repay the expenſes , fo far as hf 
ground is improved thereby : but ſuppoſe he bei 
poore man , and cannot pay ſo much , unleſſe 
ſhould fell himſclfe out of houſe and home: It mn 


be ſufficient, ro take away , of what he beſtow andif C 
there, what may be done conveniently, ſo that tf $90d, | 
ground be not thereby made worſe then it was 7 


fore; and this is chought juſt, that if the owner ( 
the houſe, will give as much as it may be worth 
the other, ro have the things raken away, he may 
taine thoſe things: tor the Law does not favour arf 
deſpitcfall doings; as if he would take away rouy 
catt beſtowed upon the wall , or deface picture 
whereby he ſhould gaine nothing, but to doe toat 
other a diſcurteſy, | 


s Of Windowes and doores ſet up in another mans hy 
W.T. 6. $9. conven 


Ne,who was but a Tenant, ſet up Window _ J 
'd- doores in his Land-Lords houſe; aftert _ 

year,the Land-Lord took them downe:It ws * - 
queſtioned, whether he that ſer them up might naſ **7*© 


; ; . (ts 
claime them. Julian anſwers, he might, For thol " of 
thing creur 


(45) 
1 Things, which are faſtned to another mans houſe, as 
Klong as they continue faſtned, are held to belong to 


the houſe; and as ſoon as they are ſevered from it,re- 
turne to their former condition. 


6 Of one that ſold another wans houſe, becoming 
heyre to the true owner. 


D. 6. 1.72. 


Aixs bought a houſe of Tits, which in truth 
did belong ro Sempronizs , and having paid 
# — the price, was put in poſletſion rhereof : atrer- 
wards Titius proved to be heyre to Sempronius,and 
4 went ahour, to ſell the ſame houſe to another man. 
Ehian faid , It was great reaſon that Gaizs ſhonld be 
rred before any other; for if Titus himſelfe af- 
. ter he became heyre to Sempmnivs, ſhould have ſued 
we Gaizs, there lay a juſt exceprion againſt his a&tion; 
andif Gazus ſhould have ſued him to make his title 
good, he could not have avoided it, 


7 Of a Monument built by one who was in 


1 poſſeſſion of the eſtate. 

h D. 5. 3. 50. 

# { N\ Ne who was lawfully poſleſt of a deceaſed 
1 mans eſtate, built a Monument,which was re- 
i quired in the will: It was queſtioned, whe» 


214 er he, being removed, by an heyre that had better 
nght, might recover his charges. Papinian anſwe- 
red, thar in regard the will ofa man deceaſed oughr 

puſe to be obſerved, if he expended no more, then was 

conveniently neceſſary,or was preſcribed by the Te- 
ſtator, he might either retaine fo much in his hands, 
or recover it by way of ſuit, for although in ſtrictnes 
| Law, no man could bring an action againſt an 
heyre,for not building a monument, yet by the Prin- 
ho ©, or Pontificiall power, he might be compelled 
thereunto, TITLE 


& » ab 
TIE TH 


Of Debt, and of common 
Contracts. 


Debt is a Rightunto, which one is obliged 
for the doing, or performance of ſome 
thing to another man, by reaſon of ſon 
contra, or agreement made with cor 
ſent of both parties; which Contra, 
either Common, Speciall, or ReputeaÞ 
Common contrats, are ſuch as ar 
grounded upon the Law of Nations 
whereot ſome are perfefted by conſe: 
or agreement only, as 1. Buying ang 
ſelling, 2!y Letting and taking to hirz 
3!y Partnerſkip, 41y and Procuration. US 
thers belides conſent, require ſomething 
to bedelivered; as 1. Borrowing an 
Lending , things conſiſting in quantity, 
2ly Things in ſpecic, 317 Committingſe 
and receiving things in truſt. 4'y. Eng 
ging, or leaving things in pawne. 

1 Of a Houſe burnt at the ſame time when it 


was bought and ſold. 
D. 18. 1.57. 


Aulus puts a caſe thus, I bought, faies he, a cer 

tain Houſe, when both the Scller and my ſelk: 

were ignorant, that it was burnt, and relats, 

That Nerva, Sabinus, and Caſſius were of Py 
t 


AM 47 
Sat nothing paſt in that bargaine , although the 
ſhore of rhe houſe remained , and that the mony 
aid, ought to be returned. But Neratizs faies, Thar 
fapart of che houſe eſcaped the fire, ir was confi- 
Jenble , what proportion the part ſtanding did 
, to that which is burnt; for ifa greater partbe 
med with fire, he that bought ir, is not bound 
Rand to the bargaine, bur may recover whar mo= 
The gave for the houſe . But if only halfe of the 
buſe, or lefle then halfe be burnt; then he ought to 
nd to the bargaine: ſo that an indifferent perſon 
ding, how nuch the value of the houſe js demi-" 
vſhed by the burning of the part thereof , he may 
ave recompence accordingly. 


2 Of a Poole bought with ten foot about it; 
| D. 18. 1. 69, 


AT) /::1ia Polls, bought a certain Lake, or Poole, 
rogether with the ground round ahout ir, to 
the ſpace of ren foote, It was queſtioned , If 

& Lake happened by raine, or freſh waters falling 

dit, ro beenlarged , ſo that the former ten foor 

id, were included therein , whether the nexr 

+ Fi foot farther belonged unto her? Proculis anſwe- 

d, He was of opinion, That the ground which ap« 

d about the Lake or Poole, when Rutilia Polls 

wpht it,belonged unto her;and although the Lake 

reaſed , her righr oughr nor to be extended 
dthe ground farther round about it, 


__ 3 Of 
ſelf; 
lates, 
n1oN, 

thi 
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2 Of aground ſold, to be meaſured within 
3 0 Thirty dates. 


D. 18. I. 40. 
T's: ſould a gr ound to Sempronizs, which 


eſteemed at a hundred Acres, with this calf 
dition, That Sempronizs, within Thirty daig 
might meaſure, and ſignify the juſt quantity there 


and if he did not fignify the ſame within that ting ſees, \ 
he ſhould ſtand to the meaſure, at which it was & qaeſtic 
mated by Titius.Semprenizs within the time limite th 
fignified as he conceived , ſomething wantingi bom . 
quantity, and was abated according!y in the pric "ka ' 
and after the thirty daies were expired, he hav, .- 
a purpole to ſell it unto another man, meaſurediy.c. > 
Game, and then found the quantity thereof to bet © - 

great deale leſle, then he had fignified before, It s ( 


queſtioned , whether he might require farther 
lowance from Titi, according to the later eſtic 
tion. Paults anſwered, That it was conſiderab 
what manner, the condition was conceived, andt 
preſt, for if it were ſaid, he ſhould meaſure 
ground, and ſignify the defeR, if there were 
within thirty daies : What he might ſignify aft 
wards, would doe him no good : hurt if it were 
greed, that the buyer within thirty daies 

ſhould meaſure the ground, and ſignify the defet 
the Seller ( without limitation of time in' that 


found 
ſpe, ) alr ough fe fignified ſome defeR int voſed 0 
quantity , within thirty daies, he might demand not in | 


lowance many years after, for as much as he ſhoi being, t 
make appeare to be more defe&ive, . 


(49) 


4 of Trees blown down, aftey the view, 
before the Sale. 


D. 18. 6. 9. 


CFEiws having ſurvayed a ground , belonging to 
Mevius, whereon ſtood many trees , it happe- 
ned, that before he houphr it, ſome of thoſe 
trees, were blown downe by the Wind :; It was 
queſtioned whether Seins had any riglt to thoſe 
trees? Gazus anſwered, Thar he had none , becauſe 
ng he bought them not, thoſe trees being ſevered from 
the ground, 2t the time of the Sale. But if Mevius 
- knew ſo much, and did nor acquainr Seius, who 
was ignorant therewith, he ought ro give Serus (a> 
tisfa&tion for ſo much as the trees were worth. 


ty s Of Stone-quarries reſerved in a ground ſold. 
D. 18. 1. 77. 


FF NY Ne ſclling a ground, excepred from the pur- 
chaſer , the ſtone quarries in that ground 
whereſoever : After a long time, ſome ſtone- 
quarries were diſcovered in thar ground. Tubcro was 
of opinion, that they belonged to him , thar ſould 
the ground; Labeo ſaid, It was confiderable , what 
was expreſt in the exception; If thar were not 
cleare, he was of opinion, That the quarries newly 
found out, were nor reſerv*d; becauſe no man is ſup- 
poſed to fell; or reſerve our of his fale, that which is 
not in being , and no quarries were held ro he in 
being, but ſuch, as did appear; otherwiſe, the whole 
ground might fall under rhe condition of quarries, 
for it was potlible that there mighr be quarries un- 
4 | Gertheearth, throughout the whold ground : and 

Jawlenus was of Labez his opinion. 

E 5 0 
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\ xemainder of the mony, pleaded,that Warre bre 
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6 Of Lands ſould diſpoſed of otherwiſe by 


the Prince. 
D, 2I., 2, II, 


Veins Titius a Roman,bought Lands of a Germ 
9 beyond the Khyne, and payed down part of 
price; his heyre being afterwards ſued , fort 


ing out in thoſe parts, thoſe Lands were taken ang 
by the Emperours decree, and given to his ous 

Souldiers, in recompence of their ſervice : It wiſh 
queſtioned, whether that were ſufficient matter ,* ref 
debarre the German from the remainder of ti 
price. Paulus anſwered, That what happened, af 
the bargaine was compleated, did not concernet 
Seller, and therefore as the caſe was put, the reſt 
the price ought to be paid. 


7 Of a Price condition'd to be paid, once offered, Yrs 
afterwards negleFed. 
D. 19. 1.51. 


Empronius ſould a ground to Mevius, upon conf 9 0 

dition, thathe ſhould pay the price agreeda 

for the ſame, on the firſt of Fuly following; 
that time Sempronius was not ready to receive 
mony, afterwards Sempronins being ready to recel 
It, Mevzus was not provided to pay it: It was ( 
ftioned wherher Sempronius might not recede fr 
the bargaine, Mevius having failed to obſerve 
condition. Laebeo was of opinion, that he might 
cauſe in the condition , it was intended, that wht 


ſoever Mevius ſhould faile in performance, S | 

nius ſhould be free , which was held good, und man ſo 

»empromus,had praftiſed ſome fraud in the buſine m— 
untill t 


8 
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8 Of bſſe in Wines happening after ſale. 
D. 18. 6. 4. 


Merchant, ſould certain hogsheads of Wine 
ro a Vinrner, and appointed him a time to taſt 
them, at the time appoinred, the Merchant 
zeing from home, the Vintner could not come at 
we Wines to taſt them; and when he came+to re- 
Wive them, the Wines were periſhed in goodnefle: 
was queſtioned, firſt whether the Vintuer might 
or refuſe them, Secondly, if he were bound to re- 
ive them, whether the Merchant ought nor, ro 
give allowance, for ſo much as they prooved of leſle 
flue, then others of the ſame growth . YIpian an- 
twered, that if the Vintner bought them conditio- 
nally, if at ſuch a time, upon taſt, he liked them, he 
might refuſe them; bur if thar be not ſo cleare , the 
hargaine may hold, but the hazard of the Wines fail- 
Zing in goodneſſe, ſhall belong to che Merchant, bes 
Eauſe he was in fault, that they were not taſted. 


call 9 Of notice to be given concerning Wines bought. 
q D. 18.6. 15. 


FT" Itius fonld wine in Hogsheads, to Semprontus, 
ce} which Wines, before they were taken away, 
| grew fowle: It was queſtioned , who ſhould 
beare the loſle ? Gaius ſaid, That if Titus affirmed, 
they would continue good, he ought to give fatis- 
ftion to Sempronius; if he did nor affirme, or un- 
dertake ſo much, whether Sempromus taſted them, 
ordid not raſt chem ſufficiently , he can blame no 
man ſo much as himſelfe. Bur it is true, that if 77- 
tus underſtood that they would not continue neat, 
untill the rime, when me were to be remoyed, _ 
| 2 | I 
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did nor give notice thereof to Sempronzus, he.jsh 
ble ro him; for not giving him notice, 


io Ofa falſe eſtimation, made by one hired 
' to builda houſe. 


_— 8» 


Itizs defired an Artificer, to conſider, and © 
| tify him, for what charges, a building of 

a faſhion, and proportion might be erect 
He returned his judgement, That ir might be da 
for two hundred pounds, whereupon T77t1145 agre 
with him ro doe ic , and furniſht him before hang 
with a hundred pounds : Afterwards , whenf 
pounds had been fpent in the worke, he found tha. 
it could not be finiſht under the charges of thr 
hundred pounds. It was queſtioned , whether 
were bound to ſuffer the Artificer to proceed the 
in : Labeo anſwered, If he proceeded after he wv 
forbidden, Titius might recover the fifry pound 
of the hundred,which was not laid out at the tink 
when he was forbidden. 


11 Of a Workman hired to ere a Work by great, 
yet recerved Wages by the day. 


ID, 29. 2. $18. 


Avolenus purs this Caſe : I ſer out a worke to bllm 

done by great, or for the whole, yet ſo that I lh 

ro pay Wages every day; The worke when i} 
was finiſhr was faulty, or unſufficiently done: It | 
queſtioned, Whether I might bring my a&ion 
gainſt him. Zavolenys anſwered. 1f you did ſol 
out your worke to be done, that the undertake 
ſhonld make good 'to you the ſufficiency there 
although, ir were agreed that for every daics _ 


(53) 

ſhould receive certain wages, yet if the worke he 
ley or inſufficient, he that undertook it,is bound 
make it good. For it makes no difference whe- 
x the agreement were for one intire ſumme for 
whole, or ſomething to bepaid fbr every daies 
pork; if the finiſhing of the wh- * ork belonged 
the undertaker , and therefor ', is liable toan 
jon, if the work be defettive or inſufficient, un- 
the agreement, for paying wages by the day, 
re,that the owner might uſe his diſcretion in the 
wg thereof. For in that caſe rhe undertaker is 

reaifgor bound for the {ufficiency thereof, 


12 Of Corne agreed to be received in 
ftead of Rent, 


D. 19. 2.19. $ 3. 


| Ne who had let out his ground for a certain 
"= JRent, afterwards agreed with the Tenant, that 
in lieu of ſo much money he ſhould pay year- 
quantity of Corn 3 The Land-lord, as occafion 
med, refuſed to receive the Corn, and would nor 
any thing out of his Rent in money: Ir was 
toned, what remedy the Tenant might have. 
Shan ſaid, It was in the Land-lords power, accord- 
Foto the Leaſe, to ſue for his Rent in money ; bur 
tat the Tenant had right to be releeved, for {o 
wich as he was prejudiced in paying money, if it 
were more eafie for him to have paid it in Corn. 


13 Of 


(54) 


13 Of the Tenants profits hindered by the Land- Lux 
D. 19. 2. 3O. 


'0 Ne took a Leaſe of a houſe, at twenty poi 


ayeare rent, and did let out Lodgings, 

particu!.” verſons , to the value of thi 
pounds yearly, 1 ic Land-Lord before the time 
expired, pre. = Ling the building was in decay, 
led down the, uf: It was queſtioned, what fie 
fation was duc £6 the Tenant ? Alfenus anſwered 
If the houſe were ſo ruinous,that there was necell 
to take it downs, the Tenant ought to receive, « 
ring his time, as much as he gained from his Lodg 
ings above .-- rent: butif there were no necefſy 
bur the Land- Lord thought fit to have it built 
therwiſe, accor{.ng to his mind , he ought togi 
farther conſideration, for ſo much as it might 
way concerne the Tcuant, that the Lodgers had 
been removed. 


14 Of the Tenants profits hindred, otherwaies © 
then by the Land- Lord. | 


D. 19. 2. 33. 


| {4 a ground which I hired from you, for 2c 
rain time at an yearly rent, be confiſcated , ore 
ſedro be imployed for ſome publique uſez Africa 
ſaies, you are liable to me, in regard I cannot nal *c 
uſe thereof, although ir be not in your powe 
make it good. For if you ſhall ſell a ground uf 
me, and before I receive the free poſlettion there! 

it be ſeized for the publique ſervice, you are anh 
rable for the fale; which is to be underſtood,ſofuff , 
as tO returne the price or mony which I gave for 
not tor what benefit I might haye made thereof, 


Ls 
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ge 1 had had the free or cleare poſſeſſion thereof: 
like manner,l am of opinion, that concerning 
round which is let our for rent, it onght to be ob- 
d, that the rent which I have already paied, 
Should be reſtored, for ſo much time as I could not 
joy the ſame, and that you are liable for no more: 
if your Tenant be hindered by you, or any o- 
ker, whom you could have reſt .ned, you ſhall 
ake good to him what ir might c »ncerne him, if 
2 Shchad enjoyed it; that is the profit ich he might 
Whave made thereby. Bur if he be h .. lered by one 
; ole greatnes, or power, you could not prevent, 
ware bound to no more then to reſtore, or remitr 


-y 2 

| od Ris rent. 

ln} gs 

ik. 15 Of unneceſſary Charges laid out by a Yartner. 


gi D. 3. 5: 27- 


p Its and Serus two Brothers one being of full 
age, the other a Minor, had a Country Farme, 
held in Common between thery:the elder bro- 

her bujle thereon a larger Houſe, with faire Galle- 

nes, and when the younger came to age , and the 
gound was to be divided betwixt them, he deman- 
gd allowance for the charges he had expended, in 
2a@&ilding thereupon. Ir was queitioned, whether the 

x @Jounger brother were bound to allow any. Modeſt;- 

as anſwered, Thar what charges were laid out,un- 

ws ceffarily, and for his own pleaſure , he ought nor 
ie tbe allowed, 


4) 


E 4 16 Of 


16 "Of Loſſes befalling to one, of two partners, 


D.'17. 2.52. 9 4. 


Wo Partners driving a joint Trade in certai 

commodities, One of them took a journey t 

buy things conducing to their Trade, and fe 
amongſt theeves, which rob'd him of his mor 
and cloaths, and wounded his Servant : It was q 
ſtioned, how farre the other Partner ought to cor 
tribute to the loſle ? Julian faid, The other Part 
ner ought ro be joyned, and bear his part in the 
loſle, not onely in the money, Þur alſo of the goods 
and other things, which his Partncr had not take 
with him, but for the advancing of their common 
Trade, and alſo of the charges which were ſuſtain 


pinion, 
dgo n 
c ner n 
m ſole 
of th 
cover f 
wit wh 
Seius, 


18 Of E, 


cd, in providing Phyſicians to cure the Servant 


wounded, which is to he obſerved : Sayes he, 


Goods ſuffer ſhipwrack which could nut otherwiſkſ® 
be conveyed but by Sea, for as the gain, fo the lolei 


muſt be common, if it happened not by the iaultd 
one of the Partners. 


17 Of a reputed Heir joyned with a ſurviving Partner, 
D. 27. 2. 62. 


T4 Itizs and Seius being Partners, and having i 
joint ſtock, Titius died, and Mevius being t 
puted his heir, rogether with Sejus, Sold the ſtock, 
and the proceed thereof was divided betweet 
them. Afterwards it appeared, that Sempronius wi 
the true heir to Titus: It was queſtioned, whethe! 
Sempronius could recover any thing from Megvins 
5 the 


on 1s g! 


5 

iving partner. Neratius and Ariſfo were of 
Sion, That he could not, becauſe Mevius-recei- 
$no more, then what his own part was ſold for; 
her makes it any difference, whether either of 
m ſold his ſeverall part, or both joyned in the 
of the whole : And whatſoever Sempronius ſhall 
cover from Mevius the reputed heir; he ſhall en- 
pit wholly ro himfelf, without rendring any part 

Serus. 


18 Of Equality to be kept in diviſion amongſt Partners. 
D. 27 2. 03. 


UVcius, Gaius, and Attius, three Partners, deal- 
ing in the ſame Trade jointly, and ſome diffe- 
rence ariſing amongſt them : Firſt Attius ſued 
us, and had his entire third part adjudged unto 
Jim. Afterwards Gaius commenced the like ſute a- 
| Wnſt Lycivs for a partition, but there remained nor 
much as to make up his third part, equall to that 
Subich Attius had received : It was queſtioned whe- 
fr Gaius might ſue Attius, to returne ſomething of 
ſat he had received, to make their parts equall . 
was reſolved by Vlpian, that he might : Becauſe it 
w unjuſt, that our of the ſame Partnerſhip one 
buld gain or keep more then another, which opi- 
pn 1s grounded on Equity. 


(58) 


19 Of one Requeſting another”, to Buy ſomething Kt 
whereof he might have a ſhare, buying 
the whole himſelfe. 


D. 17. 2. 52. 


AEvius and Gaius had two grounds, the 
adjoyning to the other, and Lucius Titi 
third ground, abutring upon thoſe two; M 
underftanding that the third ground was to 
fould, requeſted Gaizz to buy the ſame, to thee 
that the part abutting upon his ground , might! 
annexed thereunto ( whereunto it ſeems Gat 
greed) Afrerwards Mevius, without acquainti 
Gaius therewith, bought che whole ground for 
own uſe: It was queſtioned, whether Gazus mig 
not ſue him ro communicate to him a part there 
Fulianus anſwered, It was a doubrfull buſineſle. 
if it were defired only , that Gams ſhould buy t 
ground of Lucius Titius , and ſuffer M2vius to I 
part thereof, Gaius had no ground of ation again 
Mzgvius for purchaſing the whole. But if it were 
greed, that it ſhould be done, as a common bufſine 
Gaius might have his remedy, that Mavis reſeriiGherein? 
_ part to himſelfe, ſhuuld convey the other uſone th 
im. 


| ; 2 
20 Of undertaking to ſave one Harmeleſſe during 
another mans life. 
Veiu 


D. 17.1. 59. $ 5. fo 


Vetus Titius by his letter, gave order to Seiw by : 
lend a hundred pounds, to Bleſus Severus letter, a 
kinſman, and boand himſelfe, ro ſave himilf thereof, 

damnified, both for the mony, and intereſt there and ratif 
as long as Bleſus Severus ſhould live : Sejns havilf keſhoul, 


% | 


( 59) 


Slatthe mony to Bleſus Severus, often times deman- 
d the ſame of Luczus Titius, and ar length Bleſus 
gerus died. It was queſtioned, whether Lucius Ti- 

ſtood bound after his death. Paulus anſwered, 
That the obligation , which aroſe from his order, 
xame perperuall being not ſatisfied upon demand; 
hough in the following words of the order, ir 
re expreſt chat he would fave him harmlefſe as 
Song as Blaſus Severus lived. 


21 Of Vndertaking as much in effe#t as was deſired. 
| D. 17. 1. 62, 


Veins Titius wrote to Gaius Serus, defiring thar 
he would be hound with Publizs Mavis, ro 
Sempronixs , for an hundred pounds, and en- 
ped himſclfe, thar if Publizs Mewins failed, he 
would make it good : Gaius Sei was not bound 
with Publizs Mevius, but in ſtcad thereof, gave or - 

Ger to Semprontus to lend fo much , and afterwards 
aSing ſucd paid the ſame: It was queſtioned , whe- 
rhe might have remedy againſt Lucis Titius, 
Son his Letter , not having obſerved his requeſt 
in? Scevola anſwered, That he might, having 
Wone the ſame in cfte&, 


22 Of Power not to be extended to deceit. 
s D. 17. 1. 60. $ 4. 


Veius Titus wrote unto Sejius, his brothers 

lonne, That beyond the intereſt he had in him 
ju by nature, he gave him full power by this his 
4s li Letter, as maſter of his eſtate, ro order, agd diſpcſe 
milf} thereof, as he ſhould think fir, promiſing ro allow 
reQ and ratify the ſame. It was queſtioned , whether if 
af ke ſhould diſpoſe of any thing fraudulently , or to 


thc 


(60, A of 


the prejudice of the eſtate, the power were ſuflime 
ent? Scevola anſwered, That the power was venir lai 
large, bur did*not extend to any thing which migh 

be done deceirfully. . 


23 Of ones Afing by a Letter falſified. 
D. 'o 1. 36. 


EF Itmus reſiding Student ar Rome, the Ma 
ſtrates of Offra, where his iriends dwelr,dire 
a Letter unto him, wich an Order of the Towni 
cloſed, to be preſented to the Emperourz for whid 
ſervice he was to reccive a reward. But the Mele 
ger who undertook the delivery of the Letrer, g 
It to Lacius, who was there likewiſe, upon lomet 
caſion of buſincſſe of his vwne, he rafing outtl 
name of Titius inſ-rted his 5wne; and according 
the directions of the Mapittrates of Oftia, delive 
ed their Order to the Emperour : It was queſtion 
whether of them ought to receive the reward ? 
what he deſerved, who miſdelivered the Lett 
and he who rafing out the right inſerted a © 
name ? Modeſtinus not weighing the latrer, anſe 
to the former, That in truth Titivs could not « 
mand the reward, but he who delivered the Ora 
although he had falſified the name. 


24 Of Money delivered as Guift, received as Loan. 75 C01 


vice, 
D. 12.1. 18. 


Ne delivered a ſimme of money to anotit 
with an intent to give it freely, the other 

ceived it not otherwiſe then by way of Loat 

It was queſtioned whar the buſineſſle amount 

unto 


4 (61) 
mo? Fulianus ſaid, it was no free guifr, and Pay- 
Faid, it was no Loan, neither was the property 
f the money altered, becauſe it was received in a 
different from that, wherein the moneys were 
elivered, and therefore if the moneys were ſpent, 
Law there lay an action ar any time to recovet 
fame, but he that was ſued,had likewiſe the he- 
fic of a juſt exception. t- wit, that the moneys 
were ſpent, according to the 7 *-1e and meaning of 
who delivered the ſame. 


vin. 25 Of Money given t6 be Lent 10 him who gave it, 
hid D. 12. 1. 20. 


he who received it, ſhould preſcurly lend the 
etl ſame again ro him who gave ir, which was 
$ Woe accordingly : Ir was queſtioned whether this 
Sohey were given or lent ? Zulianus ſaid, Thar in 
neGiis caſe there could be no free gnifr, nor no Loanz 


ga d Ne gave money to anorher to the intent, that 
© ( 


guifr, becauſe the money was not given with an 

it that it ſhould remain with him that received 

and that there could be no Loan becanſe it was 

in purſuit of an agreement to free him, who 

| received it, nor to oblige him ro whom it was 

returned. Bur theſe things,Sayes he; are fo, if they 

underſtood according to the nicety, and ſubtilry 

the words uſed; but by a fairer and a more reaſo- 

<< : = conſtruction,the guift and the loan were both 
vice, 


(62) 4 


26 Of Mony ordered to be lent by one, recerved Ws ſho! 
as lent from another. ed to | 
D. 12. 1. 32 it 1 
| 4 
Eius requeſted Gaius and Sempronius to lend hiffife was 
Ca fuma: of Mony; Semprontus gave order, tollliethat 7 
debror of his, who owed him fo much, to dilfgghe +: 
ver it. Sejus received it , and undertook the pilfyithovt 
ment thereof, as that debtor had been engaged Sine th 
Gaius, and had lent rhe mony in his name. [tw 
queſtioned, whether Seius were bound to Semi 
nius: and it is doubted , becauſe Seius did notwf 
dertake any thing, as to him. Bur it was reſolved 
Celſus, that he rather ſtood hound ro Sempronj Nt 
not that he lent the mony , for that could not | } ta 
unles both parties had ſo agreed , but becauſe fa 
ſtood with Equity , and honeſty, that the maiſhim,to y 
which came from Sempronzus, ſhould be repaiedflthe Ho 
him againe. m_ 
ng, Oc 
27 Of Plate delivered to be ſould, inſtead of faulr, 
monies deſired to be borrowed. #& 


D. I 2 I, II, 


AN 
- ; 


26 
Itius defired to borrow Ten pounds of Mey : 
who having not ſo much monies to ſpare, & 
vered to him a Silver Plate worth ſo much, Ne 1 

gave him power to fell it, and to make uſe of ) yer: 

Mony. It 1s not doubted, but that if 7itius had ſol ned 

the ſame, he muſt have become creditor for theMWwhole, « 

ny: bur if the Plate were loſt, before Titius could anſw 

It, without any fault of his, It was queſtioned, wine þ p 

ther Mevius or Titzus ſhould bear the loſſe. Viitended t: 

ſaies Neruva diſtinguiſht in the caſe, and was of whom it 

nion, That if Mevias formerly had kept that pflone, by 


p (63) 
Kilver, with purpoſe to ſell ir, as his own occaſi- 
1 Ws ſhould reyuire,if it were loſt, the danger belon- 
to him, as it muſt have done, if he had delive- 
it to another man, to ſell for him. Bur if he 
merly had, and kepr ir, not for any ſuch purpoſe, 
was contented, that it ſhould then be fould, on- 
that Titius might make uſc of che mony, the lofle 
Mahe to fall upon Titus; eſpecially if it were lent, 
Without condition of intereſt , or exſpeRation of 

ine thereby. 


28 Of a Horſe lent,failing in his Journey. 
©. 213. 6. 233. 


NY Ne who had lent his Horſe to another, to 
take a journey to a certain place , the Horſe 
failing,would have recovered fatisfaftion of 

m,to whom it was lent. Pompontus told him,That 
he Horſe were tyred, or failed without his fault, 
whom it was lent, he was nor liable for any 
king, becauſe he that lent it,for ſuch a journey, was 
fulr, the Horſe being not able ro performe the 


29 Of a Thing Lent to two,and bff. 
D. 13.6. 5. S 15. 


4 Ne lent a Waggon, at the ſame time to two ſe- 
yerall perſons, which was loſt: It was queſtio- 
ned, whether each of them were liable for the 

tole, or both of them, for their ſeverall parts. /7- 

dFfien anſwered, That although the Waggon were nor 

It by parts, yet in effe&, the uſe thereof , was in- 

ded to be made by parts, becauſe one of them to 

f whom it was lent,could not make uſe of the whole 
© pſdone, bur in truth ir being gratis or freely _ 
cacl 


cach of them was bound, not onely to uſe no fra 
nor fault in the employment thereof, bur alfo to 
all diligence in keeping the ſame, and thereforee 

of them alone was bound ro make good the wh 
bur if one upon*tute had made ſatisfation fort 
whole, the other was freed. 


30 Of a Thing Lent and Loft, recerved by the 
Owner, 


D. 13. 6. 17. & 21> 
| 
Ne loft a horſe which he had borrowed, 1 A 


paid the price thereof, the owner afterwui” © « 
received his horſe again : Ir was queſtion conſci 
what was due ro him who had paid for it ? by the 


faid, He might recover by ſuit either the thing} queſtio 
which he-had paid for, or the price which he gaff weerly 


for it. It was further queſtioned, If he who la man an 
ſomething to another ſtole away the ſame, and i Law, 1 
ſuit recovered the value,whether the theft being #ghr r 
covered, he mighr nor be ſued as a thief ? Aficaſf Poles , 


auſwered, That he conld be ſued as a theef, fora frime, 


king his own, but he might be compelled to rerun pounds 
the horſe to him who had paid for it. goods ; 
'How (ſh 

himſc1f; 

31 Of Intereſt of money depoſited, undertaken Þ ons onl 

to be paid. ted to-h 

. or the 1 

D. 16. 3. 28. Þ ther ho 


ner : Theſe are to fignifie ro you, that the =__ 
ty pounds, which you defired ſhould be! ram 
with me, are put to mine account, which I ſhall Dy Eq 


carefull ro ſee.employed, that you may reccive it 


mnt! il; VEE Itis ju 
(oe: Cecilius wrote to Paccius in this 1 $ juſt 


he 


en 


all 


# and Equity ought to be conſidered in reſpe 
F 


bt for the ſame : It was queſtioned, whether if no 
tereſt were recetved, it might be recovered upon 
whis Letter? Scewvla anſwered; That the intereſt 
ought to be paid, alchough none were received by 


WE Cecz/ins, nor the- moneys were any waics employed 


whis uſe. 


32 Of ſairandconſcionable Dealing, touching 
things depoſited,in ſeucrall reſpects. 
D. 16.3. 31. 


S in other Contracts, fo eſpecially in things 
FN depoſited, or lefc in truſt ( fairh Tryphoninus ) 
| conlcionable or fair dealing is required, which 
conſcionable or fair dealing ought to be regulated 
by the greateſt Equity that miay be : But tte wakes a 
neſtion wherher that Z#quity ought; to be eftimared, 
meerly according to the Law of Nations, as herwixt 
man and man ? Or whether rcfpedt alſo to the civill 
Law, made for the good of the Common-wealth, 


i oghr nor to be had ? And by way of inſtance {up- 


poles, That one who was guilty of ſome Capirall 
emme, lefr in truſt with his friends a hundred 
pounds, and was afterwards convicted , and his 
pods adiudged to he confiſcared 3 In which caſe, 
How ſhall the friend, truſted with the money, acquir 
himſclfe ? He faycs, if che Law of Nature and Nati- 
ons only be looked upon, the money is to be reſto- 
red tohim, who left it in truſt : But if che civil ſaw 
or the law of rh1& Countrey he confidered,ir ſhall ra- 
ther be brought into the publique Treaſury, becauſe. 
Itis juſt,thar he who hath publickly offended , for 
example , and deterring of othcrs,ſhould he reduced 
to penury, and deprived of his goods. He makes 
mother Enquiry : Whether this faire c_ 


of 


NE ————_—— 


- —— ——_— <— 


of thoſe perfons only, betwixt whom the conttabi 
for reſtoring what was left, was made, or whethol 
regard ſhould be likewiſe had to other perſon 
whom the buſinefle. doth concernz As for example, 
A Theef or Robber took away a pack of goods 
from an honeſt man, calle1 77tizs, and left rhe fame 
in truſt with Sei, who knew nothing of the the 
or robbery ; whether ought Sei afterwards under 
ſtanding the t:uth, to reſtore the goods to the thee 
or robber, or to Titi 2 He fayes, If regard be half 
to the perfons of him who left, and the other why 
received the goods in truſt, It ſtands with fair 
dealing and equity,that he who depoſited the gookſ} 1. wy 
fhould receive the ſame, but that, If Equity thathe 
regarded, which reſults our of the whole bufinef 


and relates to all the perſons that are concerned} An 
therein : they ought to he reſtored to Titi, fron 4.6 
whom they were wrongfully raken awayzand therefÞ 4. « 
upon he concludes, That + So is beſt juſtice which That 
ſo renders to every man his own, that ir be not dj ,... 
verted from hin), who hath a better title thereunn +;, -+.. 


and addes, That if Titi come not to demaund hi | wore 
goods, the evill getting thereof ſhall nor hinder, 
that he,who left them in truſt,onght again to recein 


, the ſame. 


33 Of a Houſe engag'd, burnt and rebuilt. 
D. 20. 1. 29. $ 2. 


Houſe being engaged for debt, was afterward 'F 
burar down, and Ludicius Titizs buying th 
ground whereon it ſtood, built another houth high 

thereon. Ir was queſtioned, Whether the Credit the f 

had any righe ro that houſe ? Paulus anſwered, Thi 

the right was not extin&, and what was built af} Creg 
the ground followed the condition thereof; hutk 


thi 


i (67) 
Ear buile the houſe, being Ignorant of the engage- 
© ent, was nor bound to render it, co the Creditor, 
* bnlefle he were fatisfied for rhe charges in building; 
in regard by his means the Creditors. right had heen 
in.proved, | 


34 Of a Shop engaged for meneys borrowed. 
D. 20-44." 8 


A Mercer,being igdebted for a confiderable funi 
of money,engaged his Shop by way ot ſecurity 
for the fame : It was queſtioned firft, whether 

the Wares in the Shop were engaged, Secondly; 
re whether che preſent wares or any other, that ſhould 
be brought into their room, might be fued for as 
* Hable for the debt ? Scero/z antwered, Firſt, That 
the wares in the Shop were included, for otherwiſe 
the Security had been to no purpoſe; Secondly, 
That although the wares which were in the Shop 
were at ſeverall crimes all ſold, and others brought 
in their room, yet all,that ar the death of the Mercer 
were found in his Stop, were liable, as engaged for 
the debr. 


35 Of Cattell pawn'd, and diFÞoſed of 
by the Heir. 


D. 20. 1. 26. [4 2. 


Vers Titius borrowing money engaged, by way 
ard} | of Security for the ſame, certain grounds, and 
| te the ttock of Cartell going thereon; He dying, 
oul bis heirs divided the grounds berwixt chem , and 
Ih the ſtock of Cartell being worn out, pur other Cat- 
Thf tell in choſe grounds, the money being unpaid, the 
© WF Creditor entred on the grounds, ang diſtrain'd the 
Cattell : It was queſtioned - —_— he had =y 

| 2 right 


— — — ——W—_— _ cn<—n_—_—__ - - 


(68) 


right to the Cattell, which were afterwards found ret 
on the ground? Modeſtinus anſwered , That if they Þ good: 
were noe the ſame. Cattell, which were firſt enga- Þ fore, 
ged, nor proceedins. tron hem , the Creditor hal Þ verc 
no right unto ... 7 8 


36 Of Cartel»! before they were put into 
the T lords ground. 


[2 
D. 26.4. 11.462. 


He Tenants greed with the Land-lord, that 

whatſoever Catrell he ſhould pur into his 

ground, they ſhould be engaged {or the rent, 
and having a tlor.: of ſheepe, he borrowed a ſumme Þ ſhout 
of mony. .,na obliged them for paiment thereof,and Þ his re 
alterwaras he put them into his ground: It was F lends 
queſtioned, whether of the rwo , had better right Þ his Bc 
for ſaris/attion from the ſheep? Gaims anſwered, Þ flione 
That the later,to whom they were engaged ſimply, # Bond: 
had better right then the former , ro whom theyÞ out ch 
were to become engaged, when they were to be put Þ thoug! 
into hi ground 3 which happened after the other Þ man v 


engagement, the m: 
righe | 

37 Of Goods profer'd but ſold before engagement. from 
D. 20. 3. 4. Fetter 

39 


Its having a defire, to borrow mony of Mev 

us, promiſed ſecurity, and deſigned, or ſhewel 

ſome goods, which he wonld engage; bur before 
he received the mony, he alienared fome of thoſe 
goods: [t was queſtioned, whether the poods aliens 
ted, were liable to Mevius for his debt? Paulus ai 
{wered, after the ſecurity offered, or promiſed, i 
was im the power of Titzzs, not to borrow, and 
Mewius,not tolend the mony, and that the cope 
af 


—_——_ 


© for engaging the goods, was to be underſtood of the 


nd Þ 
0 | goods at the time, when mony was lent, and there- 
pa © fore, it was to be conſidered, #-\v, wha goods 
ad & were his at thar time. 
ec 
38 Of things engaged ty one ACT » 4, at a dav. 
and before that day, t another, © 
for read I 1V, 
D. 20. 4. ys 


his ro commence trom the Ka/enis of May tol- 
nt, lowing , agreed, that his Boyd-man Eros, 
me & ſhould he engayed ro the owner a Iccurity , untill 
nd Þ his rent were paid, The fame man betor- che Ka- 
va & lends of May, borrowing Mony uf another man, gave 
ht & his Bondman Eros pledge for the fame: It was que- 
ed, F flioned whether of the two had herrer righc ro the 
ly, # Bondman? Africanus an{wered, That he who rented 
1 Þ out che Bathing roome, had the bettet right, for al- 
put Þ& though noching were due ro him, when the Bond- 
ha F man was engaged ro the other Creditor , who lent 
the mony, yet becauſe, before thar time , he hada 
tight ro che Bondman, which could nor he taken 
from him. without his conſent , his intereſt was 
better then the others. 


39 Of a Ground ſold upon condition. and then en- 


hat (Y': who hired a bathing ro me, for a terme, 


us gaged, recovered, for fot per formance 
yed of the condition. 
ore 
D. 20. 1.21. 
ok 5 


monwealth, ſold a ground , upon condition, 
that if che Tribure were unpaid,he the former 
of | owner might reſume the fame: Afterwards, he thar 
14, | Pought ir,cngaged the groiid unto another for a ſum 


far F 3 of 


n4- 4 ph owed an yearly tribute to the Com- 


(6) 
right to the Cattell, which were afterwards found 
on the ground? Modeſtings anſwered , That if they 
were noe the ſame. Catteil, which were firſt enga- 
ged, nor proceedin;. iForf them , the Creditor had 
no right unto t. Bee, 


36 Of Catte/l On, ',before they were put into 
the Y7-lords ground. 


as 
D. 26.4. 11.462. 
i &- Tenant greed with the Land-lord, that 


whatſocver Carrell he ſhould put into his} 


ground, they ſhould be engaged tor the rent, 
and having a tlo-.: of ſheepe, he borrowed a ſumme 
of mony. na obliged them for paiment thereof,and 
alterwards he put them into his ground: It ws 
queſtioned, whether of the rwo , had better right 
for ſatisfation from the ſheep? Gains anſwered, 
That the larer,to whom they were engaged f1mply, 
had better right then the former , to whom they 
were to become engaged, when they were to be put 
into his ground 3. which happened after the othe: 
engagement. 


37 Of Goods profer'd but ſold before engagement. 
D. 20. 3. 4. 


Itizs having a defire, to horrow mony of Mzv- 

us, promiſed ſecurity, and deſigned, or ſhewel 

ſome goods, which he wonld engage; bur before 
he received the mony, he alienared ſome of thok 
goods: It was queſtioned, whether the goods alien 
ted, were liahle to Mevius for his debt? Paulus al 
ſ{wered, after the ſecurity offered, or promiſed, i 
was in the power of Titizs, not to borrow, and | 
Mevias,uot to lend the mony, and that the contrat 
of 


ds found 
t if they 
rſt enga- 
iror had 


t 7nto 


ord, that 
into his 
the rent, 
| a ſumme 
ereof,and 
: It wa 
ter right 
n{wered, 
d fmply, 
hom they 
to be put 
the other 


ment. 


of Mzeu- 
r ſhewel 
zur before 
e of thok 
ds aliens 
"aulns Al 
miſed , ! 
w., and 0 
contra, 

for 


(6) 


for engaging the goods, was to be underſtood of the 


| goods at the time, when mony was lent, and there- 


fore, it was to be conſidered qv, wha; goods 
were his at that time, 6 


32 Of things engaged ty one 
and before that day, « ts another, 
for read *9 iv. 2 


D. 20. 4. y. 


;t due at a day, 


Ne who hired a bathing ro me, for a terme, 

ro commence trom the Ka/ends of May tol- 

lowing , agreed, that his Boyd-man Eros, 
ſhould he engaged ro the owner a iccCurity , untill 
his rent were paid, The fame man beror- che Ka- 
lends of May, borrowing Mony of another man, gave 
his Bondman Eros pledge for the fame: It was que- 
ſtioned whether of the two had berter righc co the 
Bondman? Africanus aniwered, That he who rented 
out the Bathing roome, had the bettet right, for al- 
though noching were due ro him, when the Bond- 
man was engaged ro the other Creditor , who lent 
the mony, yet becauſe, before rhar time , he hada 
right ro the Bondman, which could nor he taken 
from him, without his conſent , his intereſt was 
better then the others. 


39 Of a Ground ſold upon condition, and then en= 
gaged, recovered, for fot per formance 
of the condition. 
D. 20. 1. 30. 


N-,who owed an yearly tribute ro the Com- 

( Y erectt ſold a ground , upon condition, 
that if che Tribute were unpaid,he the former 
owner might reſume the ſame: Afterwards, he thac 

bought ir,cngaged the groiud unto another for a _ 
F 3 ® 


money, and neither the Buyer nor the Creditor ty 
whom it was engaged, paying the Tribute : It was 
decreed, that the firſt owner might reſume the 
ground : It was the? upon queſtioned, whethe, any 
right remained Cred#cor to whom it was ens 
gaged ? Scavola ed, That the firſt owner juſt 
ly reſuming hisr e engagement vaniſht, and 
became of mocks 


40 Of a Ground engaged to three perſons, whereof the 
laft redeemed it from the firſt, 
D. 20. 4.12. gs. 8. 


Veins friſt borrowing money of Titus , agreed 

with him, that a certaine ground ſhould itand 

engaged for payment thereof. He afrerwards 
borrowed money of Mevixs, and agreed with him, 
that when that ground was ditengaged from Titi, 
it ſhould be liable to him for his maney.In the third 
place, Scmpronius lent moncy to Lucims,to pay Titine, 
and it was agreed, that the ſame ground ſhould be 
engaged to him in the room, or place of Titi; It 
was queſtioned, Whether.evizs who lent money in 
the ſecond place, or Sempronizs who came in the 
third, had better intereſt ro che ground ? Martianu 
was of opnion, that Sempronizs, with whom it was 
agreed, that he ſhould be in (the room or place of 
Titizs had the better title. 
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SETS. 15 
Of ſpeciall Contracts. 


peciall Contratts are ſuch, whereis according to 
the Law and. Cuſtome of the Countrey, ſomething 
is added, beftdes the nature of a common contratt, 
by (peciall Covenant or agreement:.3r when (ome- 
thing is promiſed in ſolemn and formal! words or 
writing ; or undertaken by a ſurety on ansthers 
behalf. 


DO 


1 Of a Sale covenanted to be be void, if the price 
be not paid at a day. 


D. 18. 3.8. 


Ofthumia ſold certain grounds ro Gains Sei- 

us, and rook five pounds of him by way 

of earneſt, and appointed a certain time, for 
payment of the reft of the money; and co. 
lanted with him, Thar if he ſhould fail of pay- 
nt at the time appointed, he ſhould looſe his 
neſt, and the ground ſhould be unſold : Gaius 
«art the time appoinred brought his money ſeald 
m bagys, and before witneſles, oftered himſelfe 
dy to pay the ſame. Bur Poſthumia did not appear 
hat time: the next day, he was required by an 
cer of the publique Treaſury, not to pay any mo» 
4 ney 


(72 ) 


ny to Poſthumia , untill he had paid his publique * 
debr? It was queſtioned, whether Poſthumia nigh 3 
wor reſume her right in the grounds, according wF 
the Covenant, the mony being unpaid? Scevola an- 
{wered, that as the caſe wz3 propoſed , Gatus Sei | 
had done nothing againſc the covenant or agreg () 
menr. 


rered, 

2 Of a Sal:covenanted to be woid, if within aſet Þ ofthe. 
time more were offered. anothe 

'D. 18. 2. 17 an han 

eller, 


Ne who had rwo Bondmen , ſold them, aff gecove 

two ſcverall pertons, for ren pounds a peece, Þ in reg; 

in caſe no man ſhould ofter , or give more Þ hetter 
within ren daics, within which time, one offered 
for both theſe Bondmien rhirty pounds: It was que- 
ſtioned, whether, and how far the former ſale were 
voyd? Fulianus aniwered, That it was confiderabk, 
whether he would give twenty pounds for one 
them, and ten pounds for the other, or whether he 
would give fifreen pounds for each of them 3 forit 
the former were intended, then rhe ſale was voy, 
ronching him, for whom twenty pound was off 
red; if the latter, the ſale was voyd for buth , and 
the ſecond Chapman, was to be admirred to rhe hat 
paine; but if it were uncertaine , for which, or it 
what reſped, the greater ſumme was offcred, ther 
was no ſufficient ground, why the former bargain 


ſhonld nor hold good . | 


30) 


(73) 


* 23 Of part of a Ground warranted, recovered. 
| D. 21. 2. 45. 


Ne ſelling a grovtid , ſhewed the bounds 

thereof, and warranted it to be an hundred 
acres, of which if any were evicted, or reco- 
rered,it was to be athis perill. Afrer the ſale , part 
ofthe ground ſhewed by him , was recovered by 
another man, yet that which remained,amounted to 
an hundred acres : It was queſtioned, whether the 
ſeller, were liable at his perill for that which was 
jecovered? Africanus anſwered, That he was liable, 
in regard that Land which was recovered, might be 
better then any part of that which remained. * 


#$ 4 Oftwo Herſes ſold , one recovered jrom the Buyep. 
D. 21. 2. 49. 


EC Ne bought rwo Horſes for five pounds a peice; 
| one of them being recovered from him , he 

was Gffered ten pounds for the other : Ir was 
queſtioned, Whether according ro the cuſtome, he 
were bound to pay the mony, and intereſt for that 
which was recovered? Aficanws aniwered, thar he 
was Iyable, although he had fold them both roge- 
ther for ren pounds, 


(74) 


5s Of a Ground ſofd,wherecf a third perſon reco- 
vered part, and part, was loſt 
by the Sea. 


D. 24. 2. 64. 


Ne ſould and gave poſſeſſion of a ground,cont; 
| taining a thouſand acres, whereof, the ſeal 

terwards breaking in,two hundred were lo 
and Titius a third perſon, who had right ro a fourtlff = 
part, ſued for rwo hundred and hfrty acres, but eco 
vered only two hundred acres: Ir was queſtioned 
what he, who had covenanted to make double ſari; 
faftion ro the bnyer, for what ſhould be recovere 
from him,was liable unto ? Papinian anfwered, Tha 


he was liable only for a fifth part, that is, rwo hun 4 
dred acres, not for the fourth, which was two hut 

dred and ffty, alrhough Titius had right to ſo muck ye 

for that which was lott by the ſeller he was nor bough J 4... 
ro make good 3 bur if the whole ground after the if 

had broken in, had been recovered by Titius, Whknd.1o 
ſtrictneſſe of Law, nothing of what was covenante Fit hap 
for, ſhould have been abated unto the ſeller,no matÞenage | 
then if after a horſe is ſold, he grow lean before aye 
be recovered by another man. As on the other ſilifffge t6 
It ater the fale, a thing be improved in value, aifeaaind, 
then recovered,the obligation for ſatisfaftion in alifige 1 ang 
of eviction, is ſtill the ſame, as it was at the time lint che 
the ſale, ſo that, if by receding or falling back of why;,,,. 

fea, two acres of land accrue unto the ground,and Ye wha, 
a thouſand it become twelve hundred acres, andflugnefie 
fifth part of the whole be recovered , (atisfadic L in 
ſhall be given,only for the two hundred acres,wh The cove 
were the fifth part of the thouſand.,at the time of tifhy, onl) 


fale; becauſe the recovery of part of the two hu 
dred,which accrued afterwards by the falling awd 


" C75) 

the ſea, belongs nor to him who made the fale. It 
further queſtioned, If afrer the ſale of Lands or 
punds containing a thouſand acr2s, rwo hundred 
res be loſt on the one fide, by breaking ir of the 
K,and on the other fide, rwo hugdred be gained, 
whalling back of rhe (ea, and they a fifth part jndi- 
 Mutly be recovered, for how much the eller ſhall 
"Ik liable ro make fatisfation : Papinian anſwered, 
"Fe ſhall be liable neither for the fifth, wor the fourth 
"It, of a thouſand acres, but as if, of eight hundred, 
Jilwndred and fixty only had been recovered, tor 
| other fourty acre» which were loſt in the whole, 
""hſthe breaking in of the (ea, are recompenced by 

what was gaincd on the other ſide. 


| 6 Of Land Let, Covenanted to be till'd. 
| D. 19. 2. 53. 


= 'd Ne let Ground tv another for ſeven years, for 
* three pounds yearly rent, and covenanted, that 
et the Ground were not tilled and manured, the 
5, Sind-lord might let the fame to another man; and 
nt ithappened to be for a leſſer ſumme, the former 
Tenanc ſhould make good the reſt, The Grovnd 
me a year being not tiled, the Land-lord let the 
nc r0a third perſon at four pounds yearly, for the 
mainder of the term : It was queſtioned, whether 
Land-Jord ought nor to allow the former Te- 
meme the ſucrpluſage, above the three pounds yearly? 
of 0 full anus faid, In ſuch Covenants it is to be confide- 
NC Std what was agreed hetwixr the parties. Burt in the 
andiufncfles in queſtion, in regard nothing was provi- 
101Ytd, in caſe the ground were let for more, ir ſeems 
Wye covenant was inſcricd in favour of the Land- 
_ rd only, 
= | 7 Of 
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7 Of Covenants unperform'don b th ſides. 


D. 18. 5. 10. 


Jl Itus Cornelis, bought certain grounds, of 7 
Blzſus; and having cauſe to ſuſpedt, rhat 
ria, and Sempronia might trouble him, by ſuing 
the ſame, covenanted with Funizs Bleſws, that x 
of the mony, ſhould be detained in his own hand 
untill a fufticienr ſurety were given, to tave hi 
harmles; afrerwards Junius Blejus , added anothit 
covenant, thar it by a certain day, the whole prie 
were not paid, the grounds ſhould remain to hi 
as unfold. In the mean time Numeria commenci® g 0 
a ſuit concerning thole grounds , Bleſus obtained 

ſeurence againſt her , and then compounded wit 
Sempronta: ſo that Titus Cornelius had no caule | 
ro doubt his title: It was queſtioned , no ſurety þ 
ing given by Bleſas, and the mony, at the time 

poinred being unpaid by Cornelius , whether the Vein 
were void? Scevola anſwered, That if it were aff oro 
venanted, that a ſurety ſhould be given before ven 
mony were paid, and that was not done, there | bvnvey u 
ing no faultin Titus Cornelius, the later covenliſiterain p 
ought nor to be inſiſted on,to make the ſale voyd, yhundre 


onveyer 


te grow! 
2 Of a Covenant to doe no dammage to ſable to 


another mans houſe. That he 1 
that it w; 
were unp 


| en di 
&F !tius,whoſe houſe owed no ſervice to the holgoyld Pp 


of Gaius his neighbour, gave him bond, thatify 1 
would doe him no wrong or dammage, in buildfyiteq ; 


D. 39. 2. 25, & 26, 


(57) 
contriving any thing in his houſe: Ir was queſtio- 
d, if Titius built his houſe higher , whereby the 
hrs of Gaius his houſe were darkned, or made a 
ſl, whereby a ſpring of water, was drawn from 
well of G.zzus, whether he might fue Titius upon 
he bond? Proculus anſwered , That Gaius had no 
the to ſue Titius, upon that occaſion; for he is not 
teld ro ſuffer dammage, who is hindered from thar 
re, which he formerly enjoyed; and Trebatius 
gires this reaſon, becauſe it cannot be impured as a 
 hifwrong, when one does no more, then ir is lawfull 

Sor him ro dOE. 


> o Of a Covenant to p1y mony, if [41h or ach 
a thing be not done. 


D. 34. 5.13. $ 2. 


Veins bequeathed to Titus a houſe, and 4 
ground, and made Meuus his heyre; Titius C0- 
venanted with Maewus, that if Mevixs did not 

© wonvey unto him, ſucha certain honſe, or ſuch a 
'elltertain ground, that Mews ſhould pay unto him, 
yd, hundred pounds: Ar the time appoinred, Mevius 
onveyed ro Lucius the houſe agreed upon, bur nor 
eground: I: was queſtioned, whether he were 
able to pay the hundred pounds, Fulianus ſaid, 
That he was liable co pay the hundred pounds, and 
hat it was all one, whether the one or the other 
were unperformed. Indeed it were more evident, 
en divers things are proponnded, all which we 
would have done, if we covenant for a penal- 
aJy, in caſe any of thoſe things ſhall be o- 
titted ; and if diverſe things be pro- 
pounded 


(78) 


propounded, whereof the performance of one 


lufficient, ro covenant, if none of thoſe things g 


be done, you ſhall pay a hundred pounds. 


10 Of Money due npon default of condition, Þ 


not to be require1 untill the trme 
of performance. 
D. 45.1.8. 


F Veins Titius covenanted with Sempronius, tha 
he did nor give him Sticchus his hondman, 


— the firſt of the Kalends of March, he ſhould pg 


him ten pounds; Stichus the hondman died int 1 


mean time, long before the Kalends of March: 


was queſtioned, whether Sempronius might nor the 


preſently ſue for the ten pounds; in regard it cou 
not be poiſible that Lucius Titius ſhould give hi 
Stichus at the time appointed : Sabinus and Procy 
anſwered, That he had no right to ſue before t 


Kalends of March: which Pauls likewiſe approve 


auſe the che whole obligation hath borh a cond 


tion, and a certaine day tor performance: and # 


though, as to the condition, it was in force; 1 
the money became due, yer the day of payment ( 
the money was not then come. 


11 Of a Covenant to binde one to. Marriage, 
under a forfeiture. 


D. 45S. 1. 134, 


Itia having a ſon,who was a Batchelor,m 
wirh Gains Sei, whohada young daupit 
unmarried: Ar the time of their Marriage, 
was agreed between them, that rhe ſonne and 
daughter ſhould eontra& eſpouſalls rogerher, ant 
Covenant was drawn vp in wri:ing,that on that! 


Mezvius 
UCapng 
_— 

ay,t 
ulred t] 
On did | 
UCapus 


a t0the a6 


undertal 


Frincipa 


been ſue 


Myment 
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are, whence any impediment ſhould happen, to 

int the compleating of the marriage, an hun- 
rd pounds ſhould be forfeited to the other par- 
T9: Afterwards Gains Ser dying, his daughter re« 
Skfd ro be married, ro the fonne of Titia: It was 
weſtioned whether che hundred pounds, covenan- 
ted to be forfeited, might be recovered from the 
keirs of Gaizs Seirs : Scawolaantwered, Thar if Titia 
trought her action upon that Covenant, the heirs of 
Gas Seri might take exception unto the unlaw- 
Fhlneſſe thereof: Becauſe ir was alwaies held a di- 
af honeſt courſe, to entangle peſons,by danger of for- 
Eleitures, to contrat cither Eſpoufals or Marrti- 


{% & + 


n 
h 


yl 12 Of a Surety, not being ſtable, when 


> hi and where the principal debtor 
cy 3s not, 
e t D. 46. 1. 49. 


a& DO Empronius borruwed money of Mavins, to be re- 
aid by him at Capua, and Cornelrus as a (ure- 
ty, bound himſelf for the performance thereof 3 
Mevius underſtanding that Sempronius was arrived 
&Capna, & in thar reſpect liable to his action there, 
demanded payment of the Money from Cornelius the 
hrety, then remaining at Rome. Papinien being con- 
ulted thereupon,anfwered, That although the aRi- 
m did lic at that time againſt Sempromus, then being 
#Capua, yet Cornelius the furery was no more liable 
the ation, then if he himſelf being at Cappua, had 
ue{derraken for the payment, when Sempronius the 
ge, Fifincipall debrour was nor yet arrived there; for in 
od {at caſe it was certain,the principall could not have 
an been ſued, there being a Tacit allowance of time for 
ar (4 ment, in a remore place ; and it were hard the 

| ſurety 


_ —_—— _— 


A ren em <A II OO 


ſarety ſhould be ſued, when the party principall 


not liable to an action; and therefore he conclude 
that the tacit allowance of time for paiment, is t 


be granted to both; and - that rhey who are of ano — 
ther opinion, would contrary to rhe rule of Lay; 
make the condition of theſurcty worle, then of the 
principall Debtor. 
13 Of Diſengaging the Security,before the | 
debt be paid, 
D. 17. 1. 38. 
Eg po . |. og 
Veius Titius, at the requeſt of Mevius his natts p 
rall ſonne, gave way, that he ſhould engage fot 1 
a debt, a houſe , which was common ro then 
both , without any intention of- putting away his C 
right therein: Afterwards Mevins dying , and let U 
ving a Daughter under age , her Tutors began to 
queſtion Lucius Titius , for ſome matrers before the "3 


Judge; He defired that his intereſt in the houk, 
might be freed, from Mevius their fathers engage- 
ment: It was queſtioned,whether the Judge migh 
rake order to free ire? Marcellus was of opinion,tht 
the Judge might proceed therein , taking into his 
confideration, the condition of the Debtors, the 
greement had hetwixr them , and the length of the 
time, wherein the houſe ha4 heen engaged 3 whid 
buſinefle , he faies, is not unlike that of a ſurety, 
which ofren falls out,when he ſues to be diſcharge 
before the debt be paid, fur he ought not alwaiest! Bo 6 

ſtand expetting , when the principall Dehror wil a Ps 
rake order for payment, or the Creditor f1e, and ed} + 
cover his mony, if che principall dehror he a lo 4a 


time negligent, and the ſurety hiniſelfe prove | ——_ 
able to ſatisfy; which if he Had in due time heen lecogui 


forced unto, he 'might have had ſome remedre 
gal 
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ſt him, for whom he was intreated to become 


Y . 


SECT. 


III, 


Of Reputed Contracts, 


Reputed contratts are, when, without mutuall oy 
”” expres conſent on both ſides, one becomes ob= 
| liged to another , by buſineſſe voluntarily a= 
y hi fed, or done, or being impley'd in ſome pri= 
lex wate charge or publique office. 


n to 

- 1 Of a Grandmother maintaining her Niece 
in Minority. 

Ages 

iph 

th D. 3. 5. 34 


as followeth, The Grandmother took up- 
on her che managing of the Nieces eſtate; 


_ N Eſenmus Apollinarius puts a caſe to Paulus , 


w both being dead, the heyres of the Grand- 
o mother, being ſued, by the heyres of the Niece, for 
>""f prods which belonged unto her, demanded allow- 
,q4 ace, for the Nieces diet, for which the Grandmo- 
| ref er, ſome years had been ar charge. It was anſwe- 
% red by the heires of the Nicce, that the Grand-mo- 
ther out of her naturall affe&ion , gave her Niece 

lier dyet freely, and therefore no ſatisfa&tiou was to 

v4 Xrequired for the ſame. It was replyed on the 0- 
tin G ther 


(32) 
ther ſide, That the Grand-mother, might have hee 
ſuppoſed, to have given the dyet freely, if the ch 
ges thereof, had appeared ,to have been taken « 
of her own proper eſtate : other wales it was mor 
likely, that it was done, out of that, which belc 
ged to the Niece, Some were of opinion , thar Ct 
charge ſhould have been caſt upon both eſtar () 7 
Paulus returned anſwer, That the determinatio 
the difference, depended upon the matter of fa 
the preſumption of the Grand-mothers liberali: | * " 
doth not alwaies hold;How if ſhe openly profeſle.} 5; 
that ſhe expected fatisfation from the Tutors ,}: 
from the child coming to years ? And therefore 
was of opinion, that the heires of the Grand- 
ther, oughr to be heard, if they can ſhew, the c 
ges of the Nieces dyct, were put unto her account, 


2 Of Monies laid out in reſpe# of one, proving to 
be for the benefit of another. 


D. 3. 5.45. 


Itiza conceiving his ſiſter to he heire to $ 

pronnus, by his will, payd mony to ſome, 

whom Sempronizs was indebted,which afi 
wards proved otherwiſe; Sempronius his ſonne 
pearing to be his heyre, It was queſtioned,wh 
the ſonne were bound to give him ſatisfaction, 
what he had laid ont? Vſpian anſwered , altho 
what Tit145 had done, was in contemplation of 
ſiſter, yet in truth, the ſonnes eſtate , was bett 
thereby, and therefore he might have recourſe 


gainſt him, who in equity , was bound to give hi 
ſatisfaction. 


(83) 


bw 23 Of a Debt acknowledged by a Fator, on his 
mad Maſters behalfe. 


zelc D. (4. 3. 20, 


cit 


hs (NY Etavim Felix a Scrivenor, imployed Oetaving 
ma þ.... Terminals in his buſinefle, who wrot© t Do- 
A Felix in this manner; Sir, There remain=s in 

5 Maſters hands a hundred pounds , which [am 
off;.| Pay unto you, before the firſt of May , Oftaving 
«of ix ſhortly after dyed , withont any heyre; and 
4 .Ft not goods ſufficient ro pay his debts : It was 
weſtioned, whether Oavins Terminals was liable 
by his letter , robe ſued for the hundred pounds? 
Scevela anſwered , that by writing thar letter , he 
was not bound in Law, neither was there any equi- 
hy why he ſhould pay the ſame ; becauſe whar he 
wrote, was in duty of his place under his Maſter, to 


ſhew the account, not to charge himſelfe, 


4 Of Goods received by the Servant, conterted 
to the Maſters uſe. 


e, 
D. 15. 3.16. 

- (0 left his ground to his ſervant, to be tilled,or 

| manured by him, and furniſhe him with Oxen 

l, to that purpoſe, which proving unſerviceable, 

100 he willed them to be fold, and with the monies, 0- 


'thers ro be bought in their ſtead : the ſervant ſold 
thoſe Oxen, and bought others , but paid nor for 
them, and afrerwards proved nothing worth ; he 
that ſold the Oxen, demanded the mony of rhe Ma- 
ſer; becauſe the Oxen bought , were converted t9 
his uſe: It was queſtioned, how farre the Maſter was 
aſwerable? Alfenus anſwered , That it was true, 
that the later Oxen were conyerted to the Maſters 

G 2 uſe; 


(84) 
uſe, deduRing what the former Oxen were ſold far 
and therefore rhe Maſter was ro be condemnedi 


ſo much. as the later Oxen were of better value 
the former. 


s Of a Tutors account, to be made for intereſt, nage he 
y not for gaines. 


| for him 
D. 46. 7. 47.9 6- 


| Rais brothers driving a Trade together , as party 7 

uers, one of them dyed , and left a fonne, » 
whom the Uncle, ſurviving became a Tutorzand; 

ſelling all the commodities belonging to the trade, 

ſer out for his Nephew, his moiety in mony , au 

went on in the Trade alone, in his own name: 

was queſtioned, what he was bound ro make god 

to his Nephew? Scevola anſwered, That he y 

bound to make good rhe uſe, or profit of the moni 


but was not to account any thing for the gain mac 
by his Trade. 


6 Of a Tutor anſwerable for gaine, by 
ſpeciall appointment, 


D. 26. 7. 58. 


Veius Titus who in his lifetime imployed Pi 

philus and Diphilus in his Trade, and negotif, 

tion,in his will, appointed them Tutors to 
children,& ordained,that they ſhould manage 
Trade and aftaires, as formerly they had done. Thy 
took upon rhem, the adminiſtration of the eſta 
during the Minority of the children . and Diphils 
put to their account, the profits which he raitedh 
rrade; but Pamphilus thought ro be diſcharged, i -. 
giving an account only of the uſe mony, or interdly - 
for ſo much as came unto his hands , as it is vſw 


whel 
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! fo one is ſued, by occaſion of Tutorſhip : It was 

ed toned, wherher Pamphilus were not lyable to 

Salwer, for what he gained by imployment of rhe 

lock, as well as Diphilus Tryphonias anſwered, 

| the Teſtator willing , chat they ſhould man- 

3 Jnage the buſineſle for the Minors, as they had done 
for himlelfe, he was liable. ME 


t 5 Of Alimony, and Education to be allowed 


It : 
as od to a Tutor, for a Minor. 
- 3 . 


r34nd- 
rade D. 2. 2. 4. 


'þ | Ne made his ſonne a Minor, his heyre 5 and 


5 bequearhed to his Daughter for her Dower, 
5 | two hundred pounds, and nothing elſe ; and 


Ns ppointed Sempronizs Tutor to them both; ar the in- 


;Mance of the kindred , Sempronzus,heing called be- 
re a Magittrate, was ordered,rto allow her Alimo- 
,and to pay wages to ſuch, as ſhould inftrudt her 


the Liberall Arts. The Sonne coming to full age, 
d unto his Siſter , then being of ripe years, the 
0 hundred pounds , given to her asa legacy : Ir 
$ queſtioned , whether he were alſo bound, ro 
pow unto the Tutor , what he had expended for 
 Jdlimony, and inſteuRtion of his ſiſter? Fullanus was 
"Ifopinion, That alchough , without the order of 
*:Itic Magiſtrate, he had done thoſe things , ſhe ha- 
© Fiing no other. means to be maintained , the Tutor 
q b ugh not to be queſtioned for the ſame, 


ils 
edh 
J, G 3 | $ of 
_—_—.. 
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2 Of a Tutor keeping to bis own uſe a Minors 
goods, which a Chapman refuſed. 


D. 26.7. 56. 


- ator ſold cattell, belonging to a Minor, 
Fo he that bought them , not paying the 
price, detained them to his own uſe, and al- 
lowed mony for them to the Minor upon his ac- 
count. The Tutor dying, his heyres enjoyed the 
cattell divers years , When the Minor came to full 
age, It was queſtioned , whether the late Minor, 
had any righr ro the Cartell? It was anſwered by 
Scevola, as the caſe was propoſed , he had ng 
right. 


9 Of Curators of the City, not to be queſtioned for 
more then came to their hands. 


D. 3.5. 26. 


Citizen by his will bequeathed his goodstd 
the City, the Magiſtrates appointed three Cu- 
rators, Sitius, Ser, and Garry, being then 

good abiliry to manage the eſtate; they , of theit 
own accords , divided the adminiſtration of the 
goods among themſelves ſeverally; ir happenedat 
rer a while, that the will, by which the goods wet 
bequeathed to the Ciry, we proved to be voyd , and 
Sempronius next of kinne , was admitted as hey: 
in the mean time T1itizs, one of the Curators failed 
in his eſtare, and dyed nothing worth : It was que 
ſtioned, whether Sempronizzs might recover of the 
other two that part of the eſtate, which came to T 
tius his hands? Modeſtings delivered his oy 
t 


if 
t 
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tat what was —_— » by his defaale,who mana- 
ted parc alone by himlelfe, ought nor to he imputed 
the orher two Curators, and that the heyre muſt 
tecontented to ſuſtaine the loſle. 


10 Of the Publique Mony of the C«.ry 
let owt to uſe. 
D. 22, 1.1L. 
Aius Seius, who managed the publique Trea« 


ſure of the City, lent mony to uſe , according 
to the cuſtome of the place, for fonre in the 


F hundred; and in the ſame place, it was likewiſe the 


cuſtome, if any debtors failed , ar the time appoin- 


ted, to bring in the intereſt or uſe mony ; thar 


thence forth, they ſhould pay after the rate of fix 
n the hundred : ir happened , that ſome Debtors, 
tought not in the monies at the rime appointed, 
thers brought in more then the uſuall rate, at 
hure in the hundred, ſo that reckoning the one 
with the other , the Cities monies might be made 
god. It was queſtioned, whether the monies res 
fived, above the ordinary from debtors , ſhuuld 

uit Gazzs Seius, by whole negligence, others had 
led; or whether the advantage thereof , ſhould 
tedound wholly to rhe City, and Gazzs Seius ought 
tut ofhis own eſtate to make good the reſt; Paulus 
inſwered, If Gaizs Seirs , contratted with the 
detors , for ſuch rates only , as were uſuall , the 
monies ſo advanced were to be accounted to the 
City, but if by his own care and induſtry , he had 
riſked more then was ordinarily taken, although by 
lay the monies belong to the City, yer it ſtands 
with Equity, that the monies raiſed aboye the 01di- 
nary 
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nary rate, ſhould be allowed in fatisfaRion , fa 
what was wanting in the ordinary; unleſſe the. 
ty will take upon themſelves, the hazard of all the 
monies lent our to their uſe, | 


| 


E 
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TITLE JV. 


Of Penalty, and of Offences 
wiltully commited. 


Penalty is a Right belonging to one may, from 
another, to be (uffered,or paid by im in ex 
ſpe of ſome offence , either malitiouly or 
wrongfully committed , or imputed ts one as 
done by him. 


-  .., *$ 


ences malitiouſly committed , are ſuch 
as are wiltally done; as, Injury to mens 
perſons, Thett concerning their goods, 


& Deccipttull Dealing in any bulinefle, 


1 Of Injury done occaſioned by ones ſelfe. 
D. 47. 10. 15. 15, 


T was held an Injury to attempt the chaſtity, 

or by alluring ſpeeches,to move a Virgin or 
Woman,of free condition,to diſhoneſty. Bur 

> if a Man, faics Vipian, finding a Maid in 
the habit of a Bond-woman , attempt her 
ity, the offence ſeems the leflez; much 
bore if a Free Woman hee found in the _ 
0 
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ofa Harlot, not of a Matron ; and therefore if a 
man attempt her honeſty , who appears not like 
Matron, he is not liable to an action of injury, 


2 Of an Injury done by Errour, or miſtake \ * 
of the Yerſons. 


D. 47-10. 18. $ 3. b k 


F one doe injury to another, whom he knowF&< 
|| nor, as taking Lucius Titizs, to be Gaius Seiu,# acti 
was queſtioned, whether the party fo injure) 
might require ſatisfa&ion, in regard the injury w&&%41c 
nor intended to him, and ſeems done to an unce 
tain perſon? Pauli anſwered, That which was pri” #4 
Cipally intended is moſt prevalent ; his purpoſe w 
ro doe an injury, and the party injured , was a & 
rain perſon, Although he took him to be othermi 
they he was, and therefore the party injured mig 
bring his ation: bur if one doe injury to a marri 
Woman, whom he conceived to be a Widdow, 
cannot be faid to have done an injury to her 
band, becauſe his purpoſe, in reſpect of one p 
ought not to be transferred unto another , and 
intention, and purpoſe in doing the injury , wa" 
reſpe& of her, as being a Widdow ; bur if heli 
known her tobe a married woman , alrhough 
knew not whoſe Wife ſhe was, her husband mig 
bring an action in his own name;for if he were 
ignorant, that ſhe was a Wife, ir may be ſuppolig 
he had a purpoſe to doe an injury to her Hug 
whoſoever he were. 
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3 Of Threatning, and offering Blowes. 
D. 47. 10.5, TK 15, 


f al 
liket 


N action of injury lying againſt him, who 
ſtroke, or beat another man, It was queſtzo- 
--* ned, whether if one were not beaten ,, and 
muck, but had hands lifred up againſt him , and 
re much threatned to be beaten, he might bring 
bs ation? Labeo faid , Although a dire&t ation of 
Fwjury, did nor lye againſt him, yet he wes lyable to 
In ation of the caſe, 


4 Of diſgracefull Words, but True. 
D. 47. 10. 15. & 18. 


He Prztor affording a remedy, as in caſe of 
injury, ifany man ſpeak words to the diſe 
grace of another; It was queſtioned, whether 
were anſwerable , who was able to juſtify defa- 
ory words? Pauly faies, That it ſtands not with 
Wity nor juſtice, that he who ſpake diſgrace fully 
falewd perſon that deſerved it, ſhould be puniſhe 
Itthe fame; becauſe it is fit and neceſlary, that the 
tmes of men , that are guilty , ſhould be made 
wown and diſcoyered. 


s Of hindering aman from Honour. 
D. 47. 10. 13. $ 4. 


"17 F one by his means hindred , that honour was 
not conterred upon another, as to have his Sta- 

- tuaerected, or the like; It was queſtioned, whe- 
5 lier he were not liable to an ation of injury? Lakeo 
bid, He was nc liable, although ir were done with 
{purpoſe to diſgrace him becaule,faies he , there . 
much 


| 


— 
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much difference , betwixt doing a diſgrace to; Met 


man, and not ſuffering him to receive Honour, 


6 Of Injury done by a Magiſtrate. 


8 ( 


D. 47. 10.13-$ 6. & 32. 
Vita ſaies, that what is done by a Magiltraz 


in right ofhis power, is not lyable to ana 

on of Injury: and he elſewhere ſaies, That 
Magiſtrate, hath no power to doe any thing inj 
ouſly; and that therefore he may be ſued, as inac 
of Injury, for what he does wrongfully , eithera 
private perſon, or by colour ofhis office; but m 
it a queſtion, wherher he may be ſued during his 
thority, or when it is expired? And refolves, 
if he be a Magiſtrate ofa higher ranke,who witht 
prejudice cannot be called in queſtion, the p 
grieved muſt exſpe&, untill his authority be det 
mined: bur if he be a Magiſtrate of inferior fort, 
fuch, who have not power of death , or imprik 
ment, he may be ſued, his Office depending. 


7 Of Two or more Stealing the ſame thing, 


D. 47. 2.21. $ 4+ 


F two or more,joyning their ſtrength , ſteale 
piece of Timber, worth rweuty ſhillings, wi 
ſimply alone, none of them could have carne N 
away; It was queſtioned , whether they were () . 
zjoyntly, or each of chem feverally, lyable ro anal - 


on for the double value thereof2/Ip1an faies, That, '* 
very one of the was lyable;becauſe it cannot be Wyo c. | a 


that each man ſtole his part, but every one of 


joyut 
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in ſtealing the whole , by conſequence, is 


- 
= the whole. 


04 or 


$8 Of an Infant flolne , detained till he 


grew a Man. 


D. 47. 2. 67: 


He Sonne of a Bond-woman was ſtolne,wheri 
he was an Infant, and grew up ro the ſtate of 
a rall young man, in the poſleifion , and fer- 
e of him by whom he was ſtolne: It was queſtio- 
L, according to what value the true owner might 
ing his ation? Paulus anſwered; Thar the theft 
S\till one aud the ſame, and the action might be 
ughr according to the greatelt value ar any time, 
leſt he remained, in the poſſeſſion of him thar 
him, that is, as the value was, when he was 
wn toa mans eſtate; nor only as it was when 
was an Infant.,for ſaith he,what can be more redi 
bus, then co think,that he who ſtole him, ſhould 
ry own condition, by long continuance of 
eft. 


9 Of a Maid-ſervant ftolne , which 
was a Harlot. 


D. 47. 2.39. 


Ne inticed away a Harlot., which was ſer- 
vant to another man: whereupon it was que- 
| ſtioned , whether he had therein commitr- 
—tdthefr? Y/pian anſwered, Ir was no theft, he- 
no: the thing done , bur the end wherefore 
i 
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ſufficiently ſecured, in the other Bond- ſervant | 
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it is done, ought to be reſpetted: & the end whe 

fore the Harlot was inticed away,;was not to nals offom 
gaine, but to ſatisfte luſt; ſo that in truth, the | wer 
is worſe then thefc , and liable ro another aid 
more infamous. 


Io Of two Bond-ſervants pledges,whereof 
one was ſtolne. 


D. 47. 2. 14. 5 5+ 


Ne who had two Bond-ſervants , left wil 
him as pledges, or pawnes for a debt of ff 
pounds, happened to have one of them ſtolg® 
from him, the other remaining , being of no le 
value then ten pounds; It was queſtioned, whet 
he might bring his ation only , in reſpect of t 
moyety of the debt , becauſe his other moyety, 


maining? Or whether he ought to have his ating 
11 reſpect to the whole ſumme?becauſe it mighthy 
pen, thar the ſervant remaining, might miſcarry! 
fore the de>t were paid. Papinian anſwered \Thati 
ought to have his ation in reſpe of the ent 


lumme of ten pounds; becauſe therein regard wat Þ 
be had of that which was ftolne, nor of that wilff | x 


remained ſafe. 


I Ofa Letter ftolne or Purloyned, Concer! 


5 p,or hi 

D. 47. 2.14. & 17- brougl 

Letter ſent by one man to another, is int phy 
cepted bya third perſon , who is therelt " n 
liable ro an a&ion of theft :Ir was queſtion! "Ine 

who had right unto that ation? V{pian faies, = ry 
 whic 


ought to be conſidered, who had the right in 
Letter, whether he from whom , or he to whonF be pa 
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I qsſent:and faid if it were delivered to the ſervant, 
"| afome other belonging ro the party , to whom it 
Mus ſent, it ought ro be held his proper letter; eſpe- 
ly if it concerne him, to rece1ve the ſame, bur if 
were ſenc to be returned againe,the rigat, or pro- 
remained in him, frem whom ir was kent; be- 
aſc he had no purpoſe to looſe , or transferre the 
ime:He concludes, Thar the right of ation belongs 
him, whom it concerned , not ro have it ſtolnc;, 
is, to him for whole profit or benefit , the con- 
ats thereof were written. It may be likewiſe que- 
ned, whether he to whom the letter was deli- 
red ro be conveyed , might not bring his ation 
the ſame, if it were ſtolne from him?And it is re- 
Jred he might, if he undertook the delivery , and 
ve paid for the ſame, or were concerned in the 
ntenrs, as being to receive ſomerhing, or to have 
ing done for him expreſt therein. 


# 12 Of Writings, or Bonds purloyned or ſfolne. 


D. 47. 2. 27. & 32. 


EE that ſteales, or purloynes another mans * 
writings or bonds, ur the like, is liable ro 
an action of theft, nor only according to the 
Uve of the paper, or parchment , but alſo of the 
bt, or ſumme contained therein, (faies Vipian) if 
concerned the owner, for ſo much; as if the wri- 
(9,or bond were for ten pounds, the ation might 
brought for twenty, as the double value: where- 
« in it was queſtioned,lIf the ſumme,or mony men- 
nerefpcd in the writing or bond were paid, before it 
Rijons $ſtolne, whether the action lay for fo much, the 
Ces, Pting or hond being then of like concernment: 
rin © which the ſame Vlpian antwers , Although the 
who be paid, the debror may require ro w__ - 
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it is done, ought to be reſpetted: & the end where en 
fore the Harlot was inticed away,;was not to maker 
gaine, but to ſatisfie luſt; ſo that in truth, the ale 
is worſe then thefr , and liable ro another attic 

more infamous, 


10 Of two Bond-ſeruants pledges,whereof 
one was ſtolne. 
D. 47. 2. 14. $ 5+ 


Ne who had two Bond-ſervants , left will 
him as pledges, or pawnes fora debt of wgy* 
pounds, happened to have one of them ſtol 
from him, the other remaining , being of no le 
; value then ten pounds; It was queſtioned, whertlt 
he might bring his ation only, in reſpect of 0 
moyety of the debt , becauſe his other moyety, 
ſufficiently ſecured, in the other Bond- ſervant & 
maining? Or whether he ought to have his ado 
in reſpect to the whole ſumme?becauſe it might 
pen, that the ſervant remaining, might miſcarryt 
fore the der were paid. Papinian anſwered, That| 
ought to have his a&ion in reſpe of the enti 
fumme of ten pounds; becanſe therein regard was 
be had of that which was ftolne, not of that whi 
remained ſafe, 1 
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iT Ofa Letter ftolne or Purloyned, x 
D. 47. 2. 14. ods 

if GYE-2 Fbroug 

£01 it 


Letter ſent by one man to another, is in 
cepted bya third perſon , who is therefore In 
liable ro an ation of theft :It was queſtioneeF®* "In 
who had right unto that ation? Vlpian faies, ("ng c 
ought to be conſidered, who had the righr in tl v whic 


Letter, whether he from whom , or he tro whonF"*P 
wi 
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, - I{@fent:and ſaid if it were delivered to the ſervant, 


i 


altome other belonging ro che party , to whom ir 
. (cor, it ought ro be held his proper letter; eſpe- 
a: Mlly if it concerne him, to receive the ſame, bur if 


LEIL * . 
re ſent to be returned againe,the rigat, or pro- 


remained in him, frem whom it was tent; be- 
he had no purpoſe to looſe , or cransferre the 
He concludes, Thar the right of ation belongs 
him, whom it concerned , not to have it ſtolne, 
tis, to him for whole profit or benefit , the con- 
; uts thereof were written. It may be likewiſe que- 
of rioned, whether he to whom the letter was deli- 
xd tro be conveyed , might not bring his ation 
the ſame, if it were ſtolne from him?And it is re- 
Sived he might, if he undertook the delivery , and 

paid for the ſame, or were concerned in the 
tents, as being to receive ſomething, or to have 
ing done for him expreſt therein. 


12 Of Writings, or Bonds purloyned or ffolne. 
D. 47. 2. 27. & 32. 


EE that ſteales, or purloynes another mans 
writings or bonds, or the like, is liable ro 
an action of theft, nor only according to the 
lve of the paper, or parchment , but alſo of the 
dt, or ſurmme contained therein, (faies Vipan) if 
concerned the owner, for ſo much; as if the wri- 
In,or bond were for ten pounds, the ation might 
brought for twenty, as the double value: where- 
Won it was queſtioned,If the ſumme,or mony men- 
ined in the writing or bond were paid, before it 
ks ſtolne, whether the ation lay for ſo much. the 
ting or bond being then of like concernment? 
in (which che ſame Vipian antwers , Althongh the 
honÞbe paid, the debror may require ro _ = 
| 20 
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bond delivered up, or pretend that mony was pai 
by him, when none was due; in which Ber wu 
concernes the Creditor to have the writing,or bond k 
in readines , to prevent rrouble which for way} 
thereof, might happen unto him. Againe it is que 
ſtioned, If one who hath loſt his bond, hath othe kl 
writings, or means to prove his debt , whetherhe whic 
may ſue for the double value of what is containelÞ** 3! 
in the bond; for ic ſeems he hath loſt nothing fer, 1 
whoſe debt is ſecured ,by another bond or writing} ® ha 
ſome again doubt why an a&tion ſhould lye for more 

then the value of the paper or parchment? Becauſe} P; © 
that if upon the action of theft , he can make itap|®*% 
peare, what the debt was , he may make the fant a 
likewiſe appeare, when he ſhall have occaſion tofu 193 
for the debt; and if upon his ation of debtyhe cas the 0 
not make the ſumme appeare, how can he be ah Flo h: 
to ſhew, how farre the loſle of che bond, or writinf ſom 
concerned him? Paulus anſwered, That it might al *"E 
out, that after the theft was committed, the wr 
tings might come to his hands, by which he migt 
be able to prove, how much it had concerned hinfſ® 
and the right ofattion, being once accrued fro 
the theft,cuntinues,alrhough the caſe be altered 1 


terwards. 


13 Of Things Taken up, whereof the owner 
s not known. 


D. 47. 2. 43. 


EE tharrakes up any thing being on il 

ground. and carries it away, With a mind 

gain the ſame, is guilty of theft, ſaies Vipu 
whether he knowe the owner, or know him n0 
for it abates nothing in the point of rheft , that ity, 
owner of rhe thing, is a perſon unknown: bur if 
owl 
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rar awner left it, as a derelid&, that is, a thing which he 
-boul mended nor to look after againe, although he who 
wok it up, had a purpoſe to conceale, and gaine the 
xe, it is no theft; for thefr is not commirted, un- 
& there be ſome body, who is prejudiced thereby 
which in this caſe cannor be; Becauſe ir is received 
ind fir a certain rule, which Sabinus, and Caſſins deli- 
thing] That he who leaves a thing, with a mind never 
ting to have it againe, ceaſes to be owner thereof: but if 
- mon & Were not left as a derelict, yer if he who took it 
_ w, conceived it to beſo, he is nor. guilty of theſe: 
ir 2x, | Wd againe; if ir were not left as a dereli&, nor he 
F A who took it up, conceived it to be ſo, yet ifhe had 
roy intention ro gain the ſame, bur to reſtore it to 
« capþiie owner, he is free from guilt; much more he, 
af who having found any ching, ſets up bills co ſigni- 
fſomuch , alchongh he demanded a reward for 


rity ;- aq 
fc al ding and preſerving it. 


e Wl 
1 : 14 Of an Atturney , recetving Miny 
| fro without Commiſſion. 


ed 
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D. 45. 2. 43- 


E E, who asa Prottor, or an Atturny, with- 
out any commiſſion, or authority , receives 
mony, {eems ro commic theft, ſaies Yipian:but 
i Iran faies , that is not to be admitted but with 
-nd —_— For itis true, ifa debtor deliver unto 
/hia mn mony, with an intention, that it ſhould be re- 
$ acned unto his Creditor, and the Prottor detaine 
ws the fame to himlelfe, ir is theft, For the mon 
"i ll continues the debtors; and the Prodtors pof- 
- eng himfelfe thereof , contrary to the owners 

H minde; 
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minde, undoubtedly commirres theft 3 bur if the Fhept 
debtor, ſuppoſing him ro have power to reccin {heel 
ſuch mony to his own uſe , deliver the fame, kIthe 
though he therein be deceived , the Proftor caniaifin 
no waies be ſaid to a as a theef, receiving ther 
ny according to the mind, and will of rhe owner, Jy 


15 Of ont Taking privily what he had Lent, 
D. 47. 2. 59. 


Hi» who lent ſomething unto another will 


vily, without the conſent of him towhaff 

it was lent, took itaway : It was queſt 
ned, Whether he were liable roan ation of thei 
Fulianus anſwered , That he had not commit} 
theft, becauſe he was owner of whar he took aw 
which yet he limits , unlefſe he, tro whom it 
lent, had ſome juſt cauſe to- detaine the ſame, forÞ 
he had laid our neceſlary charges, for preſerving 
thing lent unto him, it concerned him, rathe 
keep the thing lent, untill he were. ſatisfied , t 
afterwards to ſeek his remedy,by way of ſuit for 
fame, and that in ſuch a caſe, he might bring hi wn 
Rion, as in a caſe of thefr. _ 


15 Of one Taking away what had been 
Stolne from him, 


D. 47. 2.48. 


Ne, who had loſt a piece of Silver pf 
brought an ation of theft , againſt him 
had embezelled the fame, & a queſtion, 
difference ariſing about the weight thereof, $5; 
owner alledging it ro be mcre, the defendant” 
nving it to be ſo much, produced the piece, 
*he owner preſently ſnatched out ef his hands 
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f the Fhept the ſame, which notwithſtanding,he who em- 
xccin {haelled it , was condemned in the double value 
thereof; whereupon it was doubted? Whether the 
rence were juſt? VIpian anſwered ,\r was juſtly 
z for the thing it ſelfe, which was ſtolne, was 
"Joe conſiderable in the ation , wherein by way of 
Fhenalty , the double value was to be allowed : He 
likewiſe relates , That when one had ſtolne ſome 
s, and ſold the fame, the owner of the goods; 
gorted from him the mony, which was receive; 
[hcthe price thereof, It being queſtioned ; whether 
had committed theft? It was reſolved he liad; be- 
iſe it was withour all doubr, that the procede, or 
ice of the thing ſtolne, was not the ftolne 


bing. 
oY 179 Of Procuring Credit to an inſufficient party. 
D. 4. 3.7.&8. 


Veius being defired to lend mony to Setus, 
whom he did not know,enquired of Titizs , to 
whom Sezus was known, concerning his abili- 
1, who affirmed, that he was a man, that might be 
uſted for ſuch a ſumme: The mony being there- 
won lent, & Serus yrouy inſolvent, Luct#s would 
have brought an afion againſt 77tias, for deceitfull 
daling, but Cecidianus the Prztor, would nor give 
my unto it, which VlIpian faies was rightly done; 
becauſe that ation may not be brought, bur where 
there was a great and evident  purpole of deceiving: 
Kt Gaius faies, That if when he knew, that he was 
abroken condition , for ſome gain ro himlſclfe, 
Fheafficmed his credit, in regard he commended 
Elim with a purpoſe of deceiving another, that aRti- 
may be juſtly brought againſt him. ÞW* 
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18 Of afalſe commendation of a thing to be ſold, 
D. 4. 3:37» | 


Ne who deſired to buy a Horſe , which 
fure of foot, repairing to an Horſe-courk 
and enquiring for one of that condition, lf 
one ſhewed unto him, which the owner knowigh 
his qualities, commended for a moſt ſure horſe, afhei 
that would neither ſtumble, nor trip; with whidf 
commendation he fold his horſe ar a very god 
price . The firſt journey wherein the buyer n 
eriall ofhim, he fell, and broke the riders lege. | 
was queſtioned, Whether the Horſe-courſer we 
not liable to the a&ion of deceirfull dealing? V1 
faid, That which a ſeller ſpeaks by way of comme 
dations in generall, is to be underſtood as neit 
ſpoken, nor undertaken by him; bur if he gave { 
peciall commendarions, with a purpoſe to decej 
the buyer, he can neither be ſued for his comma 
dations, nor for a promiſe, but he may be queſt 
ned for deceitfull dealing. 


is Of making a falſe claime ts another 
mans prejudice, 
D. 4. 3. 33- 

'$ - having a commodity ready to ſell , townlfi 

the end of the Market, the buyer having tld 
good likeing thereto, another makes clayme tot 
commodity, and threatens to bring a Sergeant 
arreſt it, whereupon the buyer departed, and 
third perſon defiſted his clayme , whereby the 
was fruſtrated. Ir was queſtioned, Whar remedy | 
might have, that received the prejudice?Vpian Wi feceiy 
Thar the true owner ofthe commodiry might big] dd ho 
his aRion on the caſe, for the atisfaRion of his ld 
20 
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20 Ofthe Like. 
D. 4. 3.9. 6 3. 


Veius being poſſeſt of ſome parcells of oyles ta» 
ken our of a ſhip, Seixs arreſted them, as his 
own, and began a ſuit againſt them. The oyles 
# 4 k { 
teing periſhable in value, ir was agreed betwixr 
| m,that chey ſhould be pur into the hands of Sem- 
Ln by way of ſequeſtration , to be fold by him, 
ad the mony to be kept for his uſe,co whom they 
ld be adjudged, Ser ler fall his ſuit. It was 
tioned. Whether Seius might be ſued for de- 
itfull deating? Some were of opinion he might; be- 
Sempronius« could nor be ſued to deliver the 
uncitl the cauſe were ended : but Pomponizs 
Ys of opinion, That an ation of the Caſe might be 
Mrought againſt Sempronizes;bur if that he proved in- 
Whlrent,that then the ation held againſt Seiue. 


21 Of lending falſe Weights. 
D. 4.3. 18. F 3- 


Vaius being to ſell a commodity, Lucus knowing= 
ly lent him falſe weights, to weigh his commodi- 
EF. ty withall. Trebatins faid he was liable to the a- 
owadion of deceitfull dealing. Others were of a contra- 
; tafyopinion, Becauſe if the weights were roo heavy, 

W ller might recover what he had delivered too 
ant Winch; and if they were too light, the buyer mighe 
nd the like remedy concerning the price : bur if 
he Where agreed that the commodity ſhould paſle ac- 
W©rding to, ſuch weights, and he with a purpoſe to 
eceive, affirmed, his weights to be juſt, the action, 


w 7 
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22 Of a Counterfeit Letter. 
D. 4.3.38. 


Veius,who owed mony to Sejus, underſtanding 
L that Serus was much obliged ro Semproniut 
-*— cauſed a Letter to be conveyed to Seius inthe 
name of Sempronius, wherein it was requeſted, th 
he would remit that debt to Lucius; Serus being ds 
ceived by this letter, ſent an acquitrance of the det 
of Lucivs , by. him who brought the letter : After Offe 
wards it appeared ro him, that the letter was falls, 
and counterfeited; Whereupon Vlpian was advi 
what might be done in this caſe. He reſolved, Tha 
Seius the Creditor , if he were under the age & 
twenty five years, might ſuc to be relieved and > 
ſtored,againſt that acquittance: and if he were ahor 
that age he might bring his ation againſt Lucius fi 
coſenage, or deceitfull dealing. 
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SECT. 


Of Offences wrongfully 
Committed. 


IL. 


Offences are done wrongfally, when one by fault os 
negligence, doth hurt or dammagr to another 
man, for which he is liable to make ſatisfa- 
f10n, according to the value of the thing , at 
any time in a yeare, ſometimes, what it was 
worth in thirty daies before. 


x Of Corne fired by burning of Furze, 


D. 9. 2.30. $ 3: 


T was queſtioned, If a man,with intention 

to burne the Stubble, or Furze. upon the 

ground, ſet fire thereunto, which fire diſper- 
=> (ing farther, burnes another mans corne, or 
nineyard, how farre he is hable for the lofſe or dam- 
mee. Paylus faies, it is to be confidered , whether 
twere fooliſhly or negligently done, for if he pur 
ireon a windy day, he ought not to be excuſed; for 
leis ſuppoſed ro doe a dammage, which gives vc 
ahon thereof: and he is in like fault, who did nor 
ake care, that the fire might not ſpread ſo farre;bur 


| fallchings requiſite were obſerved, he is without 


2 Of 
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22 Of a Counterfeit Lettey. 
D. 4. 3.38. 


Vcius,who owed mony to Sejus, underſtanding 
'Þ that Serus was much obliged ro Sempronins 
*— cauſed a Letter to be conveyed to Seius intht 
name of Sempronus, wherein it was requeſted, tha 
he would remit that debt to Lucius; Serus being d 
ceived by this letter, ſent an acquitrance of the de 
of Lucius , by. him who brought the letter : A 
wards it appeared ro him, that the letter was fall} 
and counterfeited; Whereupon Vlpian was adviſe 
what might be done in this caſe. He refolved,T 
Serus the Creditor , if he were under the age 
twenty five years, might ſuc to he relieved and 
ſtored,againſt that acquittance: and if he were abor 
that age he might bring his ation againſt Lucius ft 
coſenage, or deceitfull dealing. | 


N 
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SECT. II. 


Of Offences wrongfully 
Committed. 


ences are done wrongfally, when one by fault os 

negligence, doth hurt or dammagr to another 
man, for which he is liable to make [atisfa- 
(10n, according to the value of the thing , at 
any time in a yeare, ſometimes, what it was 
worth in thirty daies before. 


- 


x Of Corne fired by burning of Furze. 
D. 9.2.30. $S 3- 


T was queſtioned, If a man,with intention 

to burne the Stubble, or Furze upon the 

ground, ſet fire thereuuto, which fire diſper- 
=> (ing farther, burnes another mans corne, or 
fineyard, how farre he is hable for the loſle or dam- 
mee. Paylus faies, it is to be conſidered , whether 
twere fooliſhly or negligently done, for if he pur 
ire on a windy day, he ought not to be excuſed; for 
teis ſuppoſed to doe a dammage, which gives vc 
ahon thereof: and he is in like fault, who did nor 
ake care, thar the fire might not ſpread ſo farre;bur 


| fallchings requiſite were obſerved, he is withour 
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2 Of Huyt dine by Lopping a Tree, 
D. 9. 2. 31. 


T was queſtioned, If one Lopping a Tree, dil 

throw downa bough, or limme thereof, where Þ The St 
by another mans Servant or beaſt was killed , oF horne, 
hurt, Whether he were liable for the loſle? Pauly him fr 
faies, he was liable, in caſe it were done in acon-F himlel 
mon high way, if he did not give warning , ſo thy Were: 
the falling thereof might have been avoided. Mutiruſt « 
4 faies, it is the ſame in a private way, if it happedpe wer 
ned by that negle&, which by a carefull man might 
have been prevented 3 or if warning were giva0n,Th 
when it was too late : bur if it fell out in a playfully di 
where there was neither a publique nor. privag{fur out 
way, nothing is required, but that it be not wilfulArit ſtr 
Iy done; For he ought not to be held faulty, tha ferhac 
could not foreſce, whether any were likely to paſkFWight | 
that way or no. | = - 


2 Of Hurt done in Sport or Play. 


D. g. 2.52. $4- A 
( 
{ 


Ivers boyes playing at Ball together , whaÞ* 
IDF ſtrived to rake the Ball , another thruſtÞwith tl 


him aſide, by occafion whereof he fell , andFhiseye 
broke his legge: It was queſtioned, Whether the MF given a 
ſter of the Boy ought not to have recompence a&} tan a 
cording to the Law , againſt him who threw hin wurio! 
downe? Alfenus anſwered He could have no rene | bleto n 
dy, becauſe the hurt was done , rather by chanc | that 
chen by any wilfull faulr.  * I\hera 


40 


C 105 ) 


4 Of Hurt done upon Prowgcation. 
> Pe D. 9. 2. 52. 

Shopkeeper in the night rime,ſer a Lanthorg 
with a Candle upon his ſtall, a Bond-ſervant 
dt} paſſing by, ſnatchr it up, and carried it away. 
ee-4 The Shopkeeper following, demanded his Lant- 
 Þ horne,and laid hold of the Bond-ſervant, to hinder 
ugh him from running away. Whereupon he, to free 
on-| himſelfe, ftruck the Shopkeeper with a pike ſiafte, 
tha} whereupon the fray increaſing , the Shopkeeper 
ug{throſt out one of his eyes. It was enquired, Whether 

ahhe were nor liable to the Law, having unduly done 
iohFadammage? Alfenys anſwered, that he was of opini- 
ive} 0, That the dammage was not unduly, or wrong- 
laxÞfully done, unles wilfully, and of fer purpoſe he had 
ark pur out the eye, but that the fault was in him who 
Iful-SArſt ſtrnck with his pike ſtaffe, and if the ſhopkee- 
tha per had fought , before he had been 1trucken, he 
>a} night have borne the blame. 


s Of Hurt done.by way of CorreFion. 


| D. 9.2.5. Þ 3- 
Shoomaker who had direfted a boy how ro 
doe his worke, finding the Boy had not ob- 
ha} © © © ſerved his direQions , ftruck him in the poll, 
hrultÞ'with the laſt of a ſhooe, by occaſion whereof he loſt 
, andFhiseye : It was queſtioned What remedy might be 
Ma given againſt him? 7ylianys ſaid, he was nor liable 
ea&Þtanattion of Injury, becauſe he did it not with an 
hin} Wjurious intent; bur doubts not, but that he was lia- 
eme- | ble to make ſatisfation:which is confirmed by Pau- 
ance, | s,that the,Maſters too great ſeverity is held a fault. 
I Whereupon it was concluded , that the Father of 
theBoy might recover the lofle he ſuſtained in for- 
4 baring his Worke,and the charges he was at iu ha« 
wg him cured, 
6 Of 
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6 Of one Killed by. a Barbers Razor, 
ſtruck. with a Ball. 


D.9. 2. 11. 


Ome young men playing with a Ball,one of they 

ſtruck it ſo, that lighting upon a Barbers hand, 
> having a 8azor therein, by occaſion thereof,theÞ ati 
throat of a Servant, whom he was ſhaving, was «gF; 
It was queſtioned. Who was liable forthe loſle? Me| 
la faies he was liable , which was in fault. Proculyyt0c 
was of opinion, that the Barber was in fault; withÞWith | 
whom Vlpian agrees, if the Barber did uſe his trade port t] 
where men doe uſually play at ball; yer confeſſeth,Þ Mules 
that it may not without reaſon be argued , Thatiff ved 1 
one; knowing the Barbers chaire, to be in a pou of of the 
danger, put himſelfe under his hand, that the fakÞ back. 
might be imputed to himſelfe. 


7 Of a Boy following two Carts, cruſht to Death, 
D. 9. 2. 52. $ 2. 


l 
b 


"Y 
Peition 
lon ag 


ber, he x 


Wo Carts drawn by Mules,were driveu- up tit 
ſteep way leading to the Capitol. The Cartei 
" of the former, to help forward the Mules, 
their ſhoulders to the Cart,and that chancing to fal 
backwards, withdrew themſelves ; whereupon tit 
former falling upon the latter, forced it backwalf 
down the hill, fo that a boy was cruſht to deatllf 
thereby: It was queſtioned, Againſt whom the Ms] fe 
ſter of the Boy might bring his ation? Alfeny #4 
ſwered, The judgement ought to be given accoth 
ing to the circumſtances of the fait ; for if it 
Carters, who put their ſhoulders to the upper 
Cart, wilfully withdrew themſelves, and rhe! 
on the Mules could not ſtay it from falling 
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yard, the ation did lye againſt them; for the 

yere no leſle faulty in ofering it to fall foule on 
the other, then if a man let fall a weapon, which he 
might have held, whereby another man is hurt. Bur 
ifthe Mules of the former, being skittiſh, ſtarted a- 
en | fide, ſo that the Carters withdrew themſelves , for 
feare leaſt the Cart might haye runne over them, no 
the ation lies againſt the men, but againſt the owners 
cut} of the Mules, But if the fault were neither in the 
Me-Þ Mules, nor in the Men , as becauſe rhe Mules were 
too weak to draw the weight, and ſtriving there- 
with fell downe, and the men could no longer ſup- 
rad port the Cart , neither were the owners of the 
«<4 Mules, nor the Carters liable. Howſoever it happe- 
atif} ned; It is certaine no action lies againſt the owners 
e off of the later Mules, becauſe they were forced to fall 


fauk] back. 


8 Of Dammage done to Cattell, found in 


h, another mans ground. 

D. ad leg. Aquil. 39. 
phe Vintus Mucius relares a Caſe, One mans Mare 
irteſ being great with fole,feeding in another mans 
'S, ground, in driving out,caſt her Colt. It was 
o fllÞ peſtioned,, Whether the owner might bring his a- 
1 tion againſt him that drove her, becauſe by driving 
wall ter, he made her looſe her Colt. It was held , that 
deb} ithe ſtruck, or willingly, drove her away violently, 


- Ms Enight bring his ation. Pomponixs adds, That al- 
4 w-} though a man find another mans cattell in his 
cor} ground , he ought ſo to drive them forth , as he 
f t&| would drive his own; Becauſe if he hath received 
rok mage, he hath his proper remedy by way of 
on. And therefore he, who finds another mans 
p Etell in his ground, cannot lawfully FINE 

them 
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them in his own ground, nor drive them out othe- 


wiſe then he would doe his own. But he oughtto 
drive them out. without doing them any hurt, or 
give notice to the owner to fetch them away, 


M— 


SECT. III. 
Of Offences imputed. 


— _ 


Offences imputed are when one is affetied hy 


what is done by another; as when by ones Ti 
tor, Servant,C attell,or things in his poſſeſſion 
another man is damnified , for which be j 
liable to the penalty of Law , or to make [6 
135 [atton, according to the value of the da 
mage , Or to deliver up his Bondſervant 


Cattell that did it, or to remove, or repang{t>*, 


that whereby an annoyance is occaſioned. F 


x Of Wrong done out of the duty of ones Charge, 
not to be 1mputed to the party. 


D. 34. 9. 22. 


E who goes about to overthrow a Will,s 
H made unduly, ought to receive no benefit 
the Will if ir ſtand good: Yet it ſtands wi 
good reaſon,faies Triphoninus, That a Turor,whod 
his Pupils behalfe, objeds againſt a Will , alth 
he faile in making good, what he intended, 
not looſe any Legacy given him therein ; Becal 
the neceſſity of his charge, and the truſt repoſedil 
him as a Tutor, ought to excuſe him, For dive 
ri 
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rights or intereſts concurring in the ſame perſon, 
to | theyare in themſelves diſtin; and ſo is the relation 
o | ofa Tutor, from the condition of a Legatory: and 
whereas the oppoſition made to the Will , was not 
in the right of his own perſon , but for the intereſt 
ofhisPupill , he ought ro ſuffer nuthing in his own 
condition: Bur what was given to the Pupill in the 
Will, proves voyd, unlefle by the Princes favour it 
be preſerved. 


2 Of Dammage done by a Servant common 
to two Maſters. 


D. 9.4. 17. 


Bond-fervant which was common to two 
A Maſters, did a dammage wrongfully, ro 

which one ot the owners was privy; the 0- 
ther was altogether ignorant. It was queſtioned, 
whether if the latter delivered up theBond-ſervant, 
the other were freed? Paulus faid, That if the dam- 
e amounted to more then the Bond-ſfervant was 
worth, the reſt may be recovered of the other ow- 
ter, allowing him conſideration, of a moyety of tlie 


"y of the Bond-man, in regard of his intereſt in 
m, 


3 Of one mans Ram killing another. 
ill,s D.9.1.1.S 11. 


; with} {T happened that two Rammes, belonging to ſe- 
hoaJ Þ verall owners,fighting rogether, the one killed 
hou the other. It was queſtioned, Whether the ow- 

her were bound to make fatisfation for the 
ecait | loſe? Quinte Mucixs anſwered ; That if it can 
fedin | te proved, That the Ramme which was killed. did 
Jiveſt provoke, and aſſault the other, the aRion 
would 


(103) 
would not hold; but if that which, without prov | 
cation, was firſt aſſaulted, was alſo killed , the oy. 
ner thereof ought to give ſatisfattion, or deliver up 
his Ram as liable for the damniage. 


4 Of Water falling from a higher ground into a lower, 
D. 39. 3. I. 6 22. 
$ the ne 


F a Work or Banke, anciently erefted in ones q 

mans ground, being removed, the Water nat þyere } 

rally falling into the lower ground, belonging 
to another , ſorhe annoyance , or inconveni 
growes thereby: It was queſtioned, Whether itt 
who ſuffered the inconvenience might have reme«Fejjl, 
dy? Labeoanſwered,he could have no remedy, beFqgyger 
cauſe the lower ground, alwaies owes. that ſervictÞyiſe fr 
ro the higher,as to receive the water falling from it: 
but if by removing the worke or banke, the watet 
falls more violently into the lower ground , 
naturally it did, and thereby an annoyance, or 1 
convenience groweth ; he confeſſes ; that he 
bring his ation for remedy thereof. He ſaies mo 
over, That not only the nature ; and ſciruation 
the grounds, but the conditions impoſed, or ag 
upon, and the ancient uſe obſerved, time out 
mind, ought to be conſidered: By the naturall (if 
ruation,it is true, the lower ground owes ſuch aſe 
vice to the higher, and if there be any inconven'F g 
ence therein, it is recompenced with another cor- 
venience, becauſe by fall of the water , the ſoyles 
enriched, and improved;yet ſomerimes, by conſent 
of parties, it is agreed , how watercourſes ſh 
paſſe from one ground ro another, and if there # N 4 


peares no ſuch conditions , or agreements the# 
cient uſe ought to be obſerved. m 


sf 
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s$ Of a Banke removed by Caſualty. 
D. 39-3. 2. $ 5» 


T happened, that the violence ofa Lan1-floud 
brake down a banke in one mans ground , 
which kept in a Watercourſe, from annoying 


SS? 


| 


Fthe neighbours grounds which were neareir. It 
oteF'was queſtioned, Whether the owner of the ground 
at-þyere bound to repaire the banke ? A/fenus anſwe- 
, That if the banke were naturall , he was not 


ad to repaire it, nor could be compelled to tnf- 
Fer it to be repaired by others , and if it were arrifi- 
mMe*Feiall, and no man living could remember , thar the 
»b&Fowner of the ground had repaired it, he was like- 
VitFyiſe free; bur if in the memory of man, it had been 
mn 'Frepaired by the owner of the ground , he might be 
atetFrompelled thereto, Labeo ſaid; If the banke were 
mificiall, although no man living could reſtify.thar 

owner of the ground had raiſed it, yet he might 
required and compelled to ſuffer it ro be repai- 
: For although no man could bring an attion, to 
pell another, to doe ſomething for his benefit; 
fet he might bring one, to cauſe him to ſuffer, rhat 


ut #Fts be done , whereby he himſelfe conld receive no 
I Fprejudice. He affirmes the fame, although che hanke 
a let were naturall, and concludes, If the Law be defe- 
vel five, yet it conſiſts with Equity. 

r CON 

yk 6 Ofthe like Caſe. 

voul D. 39. 3. 2, s 6. 

re Amuſa ſaid, Thar if a current, paſſing into a 


he Þ lower ground, be obſtrutted or ſtopped wirh 
md, by occaſion whereof. ſome annoyance 

inconvenience happens to a higher ground , the 
50 Owner 
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owner of the higherjground, may ſue the owner 
the lower ground, to {uffer him to remonw# 
the obſtruftions, and cleanſe the ftreame; he 
cauſe the ation holds, not only where ſony 
worke is raiſed by the hands of men , but al 
where it happens that ſome annoyance arileth be 
fides expetation and by chance. Labeo argues & 
gainſt Namuſa's opinion, That the condition oF 
rounds may admit alteration from the ground} 
themſelves; and when ſuch alteration happen, even 
man muſt reſt contented , whether the grounds te 
made the worſe or better: Likewile as if an alters 
tion happen by an Earthquake, or violent tempe 
upon which occaſion, no man is bound ro give wy 
to have things reſtored to their former condition, 
But Paulus inclines to Namuza's opinion, ſaying 
That whatſoever may be maintained in EY 
+ oa of Law, this in Equity it ought to be ad: 
mitted, 


\ 


\ 
\ 
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SITE V. 


Of [nhericances Teſtamentary, 
and of Inſtitution of 
 Heyres. 


An Inheritance Teſtamentary , is a Right ari- 
ſing from a laſt Will or Teſtament,of [ucceed=- 
tio ing in the Teſtators whole eState, and js ei- 
yl ther by way of Inſtitution, Subſtitution , or 
arp deviſing in Tru. 


SECS; . 1 


Inftitation is when one or more are aps» 
fl pointed Heyres in the firſt place. 


1 Of a Childſuppoſed in the Wembe made Heyre. 
D. 28. 2. 25. 


Vengs Titius being fin the Ciry, when he 
wade his Will, and having a Niece , to 
wit , his Daughters Daughter , great wirh 
child, then abiding in rhe Country, made 
te Child in his Nieces wombe one of his heyres. 


t happened chat the ſame day that Titizs made 
[ his 
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his Will in the City, his Niece in the Country wx us it 
delivered of a Sonne. It was doubted, Whether te[,pret 
ovghr to be his heyre? becauſe when the will wg Italy 
made, the child was not in the Mothers Womhe pro 
but brought forth into the World Paulus anſwel& he 
red, That ir is true, The words in the Will mentih, a 
ned a child in the Wombe, which ſhould be bord «0 | 
after the making thereof, bur if, as the caſe is put; "i 
Niece were delivered before the Will was made... 
Teſtator not knowing ſo much, It ought in rig 
ro he allowed as heyre. 


# 


2 Of Heyres made of Eſtates in ſeverall placts, 
D. 28. 5. 35. 


Arcus AEmylins a rich Citizen , having 
great eſtate, partly in Italy, partly in Si 
then a Province under the Romanes; 1 
two Heires Cornelis, and Sergizs, one, that was 
nelius , of that eſtate or goods which he had 
Rome or lraly, the other Sergizs, of what he had 
the province of Sicily . He trading betwixt bt 
places, It happened that in his life time, he 
conveyed mony into Sicily , to buy goods or co 
modities to be remirted ro Rome. Ir was queſt 
ned, Whether thar money or the proceede theret 
remaining at the time of his death with his Fatt 
in Sicily , did belong to Cornelis, who was 
for char eſtate and goods which he had in res 
to Sergius who was heyre to that eſtate which Wk 
had in Sicily? Vpian aniwered, Thar in truth, it&F 
pended upon the will and meaning of M. Amuſe: 
the Teſtator , what ſhould be repured good of it 'F 
one place or of the other; becauſe rhe Will ol&F* ; 


Teſlator , if it may appeare, is all in all:, andWFKliyer 
muſt be followed which the Teſtator meant, Oth*Fg, tr 
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it is to be underſtood , that thoſe things are 
prehended under the notion of things,or gouds 
Italy, which he had remaining there conſtancy, 
provided fo to have them. Bur if yet at any 
ve, he conveyed the ſaiwe into another place, not 
th apurpoſe that they ſhould continue there, 
| qa them returned againe, thoſe ſhall nei« 
rincreaſe the ſtock in che place whether they 
conveyed, neither ſhall chey diminiſh the ſtock 
that place from whence they are ſenr. As ſor in- 
: If a wan, our of that part of his patrimony 
ich he hath in Iraly, ſends his ſervant with mo- 
into the Province, to buy commodities , and to 
murne with them to Rome. Iris no douhbr, bur che 
ny and the commodities when they are bought, 
long to that part of his patrimony , which is in 
ay; and fo Mucizs determines, in the caſe of a 
wacy. If one who hath grounds in ſcyerall places, 
| Cattell, as Oxen uſually imployed in thoſe ſe- 
all grounds , and bequeath one of the grounds 
' {A Cattell appertaining thereunto, and art his 
th, the Oxen of rhe other wereſent thirhecr, to 
that ground, they ſhall not be comprehended 
the legacy; becauſe they were not deſtinared ro 
place, to continue there, 


3 Of a Diſpoſition of ſo much if a Sonne be borne, 
of ſo much if a Daughter, and a Sonne and 


by Daughter both are borne. 
it D. 28. 2. 13. 


| He ſtate being uſually diviſeable into twelve 
f oy, parts; One, whoſe Wife was great with child, 
"= made his Will in this manner; If my Wife be 
dns Elivered of a Sonne, my will is that he ſhall have 
vht parts of my eſtate , and my Wife the reſt, 
| $'1 (which 


y 
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(which was fonre ) bur if ſhe be delivered of if 
Daughter, my Will is that my Daughter ſhall haxr# 


foure parts, and my Wife the reſt. It happened th 


ſhe was delivered, both of a Soune and of a Daugh 


ter. It was queſtioned,How the eſtate ſhould bed 
vided? Fulianus anſwered, That the eſtate was 
be devided into ſeaven parts , whereof the Se 
was to have foure parts, the Wife two, and t 
Daughrer one; For although he made no provif 
bath for a Sonne and a Daughter , yet in regard 
intended to his Sonne a double proportion, tot 
of his Wife, and to his Wife a*donble proporti 
to that of his Daughter, Therefore this diviſion | 
agreeable ro his mind, ang, as Zuventius Celſus at 
med,moſt reaſonable. 


Of the like Caſe; 
D. 28. 5. 81, 


Lemens Patronus ordained in his laſt Will, 

Wife being great with Child, That if a Sc 

were borne unto hin, he ſhould behis k 
Heyre, if two Sonnes, they ſhould be equally 
heyres, if rwo Daughters, likewiſe they ſhould 
his Heyres in che fame manner, ifa Sonne and 
Davghter, he gave two parts of his eſtate to 
Sonne, and a third part unto his Daughter. Ith 


pened that there were two Sonnes and a Davght 


borne. It was queſtroned, What was to be done 
that caſe? Paulus anſwered: Whereas he intend 
thar the Sonnes ſhould be equall, and that a Sor 


;v h 
er, if 
©n,if h 
inh« 


ſhould have a double proportion in reſpe& 1 keenqu 

Daughter, that the eſiate ſhould be divided intoltÞtha co 

ſo that the Sonnes ſhould have rwo parts a pietFwhen h 

and the Davghter ſhould have one, that is ,a MÞthe 

part. vid. 1, 47. D. ed. | wed, (h 
5 
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 s Of Heyres made apon conditionof Marriage, 
D. 28. 7. 23. 24. 


Veius Titius having two brothers, and a kinſ- 
"woman, whom he well affe&ed, made his 
*Will, and diſpoſed of his eſtate in this manner, 
of my brothers, which ſhall marry my kinſwo- 
| Fulvia, ſhall be heyre for nine parrs of my e- 
,and he thar ſhall nor marry her, ſhall be heyre 
the other three parts. It was quettioned, If ſhe 
ſed to marry either of them, or dyed, before ej- 
fr of them could marry her, how the eſtate ſhonid 
ided betwixt them? Pap'nian anſwered, That 
Brothers ought to be heyres equally., for the 
hole eſtate; becauſe it is plaine, he made them 
Wah his heires, and the difference of the parts gi- 
unto them, depended upon the fuccefle, or e- 
t of the Marriage; ro which Marcellus adds, That 
eondition, if one ſhall Marry ſuch a Woman, or 
ſuch a thing,oughr to be underſtood perform'd, 
tere be no default in him , whereby he is nor 
fried, or the thing not done, 


"6 Of an Heyre made, upon an abſurdconditton. 
and D. 28. 7. 27+ 
0 Ne in his Will,made another his Heyre,upon 
Cl condition, that he ſhould throw his aſhes or 
ne” his bones into the Sea. It was queſtioned,whe- 
neitter, if he that was made heyre upon "that conditi- 
noFw,if he did not performe it , ought ro be pur by 
meFthe inhericance? Modeſtinus anſwered, It was firit to 
oft kkenquired, whether he who made his heyre, upon 
oMfitar condition, were in his witts , Or right fences 
MIMtEyhen he did ir, which if it be clear, Ic 1s no queſtis 
4 WE the heyre,althoug!it this condici6 be nor perfor- 
"Fed, ſhall enjoy the eſtare, before hi-11, ro whom ir 
of © oY migic 
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might belong, in caſe the Will were yoid. For thf ' 
heire was rather to be commended , then any wy 
queſtioned, who forbore to caſt the Teftators al 
or bones into the Sea , bur out of conſideration 
humane condition, committed them to buriall i 
civill way. 


- Sub 


7 Of two Heires made upon condition, not perfar-! 
| med by cne of them. 
D. 28. 5. 44. 
Empromu in his Will , made Titius and Ca 1 
his Heires, and enjoyned them to build a me 
_ ment forhim, within a certain time; and <q 
added , that iteither of them ſhould faile tro pi#® x ( 


forme it, both ſhould be disinherited: Tithe re 
ſed to meddle with the eſtare; Caizs alone builtt 
Monumenr, and asked advice whether he might 
hold as Heire to Sempronzus, although Titins had 
intermedled in the eſtate, nor joyned-in the bai 
ing of the Monument. Alfenus anſwered, That 
man was bound unto , or debarred from an ink 
tance,by anothers fa&t; but he that had perform 
the condition required in the will , although 
coheire did not intermeddle, nor joyne with I 
ought ro enjoy the inheritance. 


SECTI 


_ 
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SECT 1% 
Of Subſticution. 


F Subſtitution is when one or more are afpo'nted 


Heires, in caſe ſuch as were firſt named, 
ſball dye before the Teſtator, or refaſe to in- 
termeddle in his Eſtate. 


1 Ofa Subſtitution, if a Sonne or Daughter ſhall 
not be a mans Heyre. 


D. 34. 5: 13. s 6. 


Veirs Titus made his will, and therein or- 

dained as followeth; If I ſhall have a 

Sonne, or a Daughter, he or ſhee ſhall be 

we ny Hcire; if my Sonne or my Daughter 

| nor be my heyre, then Serus a ſtranger ſhall be 
heyre, It is queſtioned, Whether if he have not 
_Sonne, Seizs hath nor right ro be his heyre toge- 
ther with his Danghrer, or if he have nor a Daugh- 
er, Se: ought not to be co-heyre with his Sonne? 
ulianus faies, The Will was nor well conceived; 
orifit was his meaning, that he ſhould not have 
teen his heyre, in thoſe caſes, he ſhould have ex« 
preſt it thas; If neither my Sonne nor my Davgh- 
ter ſhall be my heyre, then Seius ſhall be my heyre. 
ſtis true, that it might be his intention, Thar if he 
had a Sonne, and 2 Daughter, that hoth ſhall be his 


heres: and it might be his meaning, that if he had 
I 4 bu: 
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but one Sonne and one Daughter, that Se7us ſhoull 
be his coheyre with the Sonne, or Daughrer;or tha 
it was his purpoſe, thar if he had neither a SonneÞ 
nor a Daughter, Sejus ſhould be ſubſtituted as hi 
ſole heyre; and he inclines to this opinion, Thar th 
Teſtarors meaning ought to be underſtood, t 
whether he had a Sonne, or a Daughter , Seius thei 
ſtranger ſhould nor be taken for his heyre,unles bet 
had expretly declared his mind to rhat purpoſe, 


3 ( 


2 Of a Subſtitution in ca'e two Sonnes dye without 
Children,one of them happening to have Children. 
D. 36. 1. 57. © 7. 

Empronia having two Sonnes Lucius and Titgſti 
g and a Niece named Clay 1;4, made both her $ 
— herheyres equally; and then commended t 
their truſt, That if cither of them ſhould dye befax 
the other, leaving no Children, he ſhould reſt{yi 
his part of the eſtare, unto the brother. ſurviving 
and'that if they ihould both dye without Child 
that then her whole eſtate thouvld come unto he 
Niece Claudia. Lucius dying firſt, left a Sonne behi 
him, Titus afterwards dyed without any Child 
It was queſtioned, Whether his eſtate ought to 
ſcend unto the Nicce ? Papinizn anſwered, That the 
condition of the Snbſtirution being in theſe words 
If both the Sonnes dye without children, at ther 
view ir might ſeeme, that Cludia the Niece could 
claime nothing, becauſe one of the Sonnes dying 
lefr'a Sonne; hurt he ſaies,if it be better conſidered, Þ 
it may be thought abſurd, That the condition of the 
ſybſtiturion', by which the whole eſtate was cot» 
veyed, failing, yer the condirion happening in pat, F, 
ſhonld nor worke ſomething, as to derive rhe pat 
of him who dyed wirhour children, to the Niet Faard hi 
ro whom, in cafe both had ſo died , ſhe intended Fibraing 
the whole cftate. 3 0 
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3 Of Subſtitutiqn of one ts be Heyre, in caſe a Child 
dyed before the age of tenne, and of another, 
if before the age of fourteen years. 


D. 28. 6.43. 


Ne made his Will, and therein ordained,that 
his Sonne being an Infant, ſhould be his 
+ Heyre, and then declared , that if his Sonne 
ſhall dye before he accompliſh the age of ren years, 
Titi ſhould be his Heyre, and if he ſhall dye , be- 
we he were of fourteen years compleat,then Me- 
ſhould be his heyre. It happened that the Son 
ed, when he was bur eight years old. It was que- 
tioned wherher 77tiz4 alone , ought ro be admitted 
his ſubſtitute, or whether Mews alſo were nor 
0 be joyned with him, becauſe it was certaine, the 
WSonne dyed both within the age of ten, and alſo 
Swichin the age of fourteen years. Paulus anſwered, 
The Father had power to ſubſticute an Heyre unto 
s Sonne, in caſe he ſhould dye at any tine, before 
had compleated fourteen years, and no longer. 
it is moſt reaſonable, that he having alorted ſe- 
ll times, for rwo ro ſucceed, by way of Subſti- 
jon, that the time allotred rocither , ſhould be 
derſtood ſeverally; unlefle it can be plainly ſhew- 
|. that the Teſtator intended vutherwile. 


"4 Of one Subſtituted by the Father, to a Son that 


Jim | was Dumb, who afterwards had a Child. 

ered, 

ike D. 28. 6. 43. 

; CO Avins having a Sonne of the age of 
| paſt, fourteene years, whom he intended to 
e paſt wake his Heyre , in the firſt place 3 in re- 


Niet Ffard he was dumbe , and could not make a Will, 
-ndef Fibrained leave of the Emperour to Subſtitute 
an 
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an heyre to his Sonne, and did ſubſtitute Titiue; o& Þ#**t 
terwards the Sonne, who was mute, his Father bs #®% 
ing dead, married a Wife, and by that Wife hadz #99 
Sonnc. It was queſtioned, Wherher the Subſtirutie #5? 
on of Titius were of force? Paulus anſwered, Th h 
It was uſuall for the Emperour ,to interpret his owe 
grant in the way of favour tro any man . Bur if the , 
Will and pleaſure of the Emperour , be taken-inngF&: 0 
conſideration, it may be conceived , that his grant 

was to tha: eftc&, only fo long, as the diſabiliry of 

the Sonne continued; For if he had given licence® 

to a Father, ro fubſtirute ro a Sonne who was the 
madde, all men would think , that the ſubſtirutic 
ſhould be void, if the Sonne recovered his witty 

for if ir ſhould hold notwithſtanding , it would 
prove unjuſt , as depriving a man of good nnders 
ftanding, of the power ro make a Will. And for the 

fame reaſon, the Sonne having a Sonne , who pro 

perly ought to be his heyre, the ſubſticurion' oug} 

to be held as diſanulled; for ir is no difference,whe 

ther the Sonne artaine to the abiliry of making 

heyre, or begin to have an heyre whom the Lawap 
poynts. Neither is it probable, That cither the 

ther, or the Emperour, if they had thought on ſag 

a caſe, would have done any thing for the difinl 

riting of the Grand-child. 


s 0 f one Subſtituted to the Survivor of two,who 
botb dye at the ſame time. 


D. 28. 6. 34. 


Veius Titius had two young children, whom b 
Þ, made his heyres; and ſubſtitured Sejus to hith ha 

that ſhould dye laſt of the rwo. Ir happenel 
that they dyed both at the ſame time. It was 
ſtioned; whether the ſubſtitution of Sejus did by 


4 
uth-: 
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| ro whom he might be reputed to ſucceed? 4frt- 
was anſwered , That he ought robe underſtood 
wbſticured to both; becaule he is underſtood ro be 
t, not only that is after another, bur he alſo, that 
ah none after him : as on the other fide he is un- 
ſtood to be next, not only who is before anvy- 


» bur he alſo that hath noue before him. 174.4 2. 
I, Eod. | 


= 5 Of a Subſtitution upon ſeverall Contingencies. 


D. 28. 5. 85. 


Veins Titius made his will after this manner , [ 
doe ordaine , that Sezus my brother, ſhall be 
— the heyre of my whole eſtate, and if he ſhall 
Fietuſe to be my heyre, or, which God forbid , ſhall 
Faye before he rake upon him as my heyre, or ſhall 
ave no Children, then my will is, that Stichus and 
Pamphylus my Bondmen ſhall be free, and equally 


fheyres. Seius the brother took upon him ro be 
'Treto Lucius Titius the Teſtator 3 but when he 
bok it upon him he had no Children, It was que- 
loned, Whether in that caſe Stichus and Pamphylus 
re not made free , and became heyres to the e* 
ate; becauſe they were ſubſtituted , firſt ifhe refu- 
&d, ſecondly if he dyed before he took upon him as 
teyre, thirdly, if he had no Children; or ſuppoſe 
they ſhall not be free , and heyres by vertue of the 


:ubſtirution ,Whether ſome part of the cſtare, ovghr 


not to be conferred upon them? Scevola anſwered, 
That it was cleare, that the Teſtator meant in the 
firſt place, that his Brother ſhould be his ſole heyrez 
and cherefore it cannor be thought, that he would 

ve any man joyne, or ſhare with him: Beſides he 


que provided fo, that in caſe his Brother ſhould take 


won him to be his heyre,the fubſticution of — 
an 
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and Pamphylus ſhould nor take effeR, as likewiſe is {dm 
ſhould nor, if before he had taken upon him to he Flme, 
heyre, he had dyed leaving children behind him {tor 
For it was the prudent care of the Teſtator , ſo to {late; 
provide, that nor only his brother, but alſo his bro-yaton 
thers children ſhould be preferred in the inheriting Ft 
the eſtate before his Subſtirures, rec 


SECS. TIL 
Of Deviſiog in Truſt. 


Deviſing in Truſt, is when one is made H 
to anothers uſe , and nufed with the eſta! 
after ſome time to be conveyed unto him. 


Ts Of an Eſtate intended to one in truft, 
deſcending to his Heyre. 


D. 36. r. 46. 


LOULTY. 

Y Zim Saturninus Admiralt of the Brittills the r 
Navie. in his Will , made Valerius Maxim Fu® » © 
Captaine ofa Sally, his heyre in truſt , & - C 
quiring him to convey over the eſtate unto þ® muc 

Seius Oceanus his Sonne, when he ſhould attainetoÞ* | 
the age of ſcaventeen years. Seius Oceanus dyed be {ere d, 
fore he attained to that age. After his death Mal te age 


Seneca, who was his Unkle , as bcing next of ki was | 
demand 
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«ie {| demanded the eſtate; Valerius Maximus detained the 
be $lme, conceiving , that, Sei Oceanus being dead, 
imz | before he had accompliſh'd the age, ar which the e- 
) to Tkte; by the Will of Saturninus was to be convey- 
Fd unto him, he was not bound to reſtore it to any 
ather. Javolenus being conſulted thereupon, reſol- 
d, That the eſtate,letr in truſt for the good of 0- 
wn, belonged ro him, to whom the other goods 
Pceanus, afrer his death were due, and appertai- 
_6d; Becauſe for the nearnes of Oceanus his relation 
o his Father, it might be preſumed that the eſtate 
intended fimply or purely, nor upon conditi- 
n if he ſhould live fo long ; and that the time of 
Fperformance, being prorogued to his age of feaven- 
teen years, the eſtate in the mean time was rather, 
ommitred to the tuition of Valerius Maximus, then 
| unto his Sonne uponan uncertain condition, 
reby his intention might be made void. 


2 Of Maintenance left in Truſt, to be raiſed 
out of Intereſt, 


D. 36. 1.758. S 12. 


tate 


Lodius requeſted his Heyres, to reſtore to his 
Foſter- child Gaius Mevius, whatſoever ſhould 
be raiſed, by ſelling the third part of his e- 

Tate, when he ſhould be fully fifteen years old; and 
iriſh the mean time , they were defired ro maintaine 
rim $0 , out of che profits or Intereſt of the Mony. 
, r&-Fhe charges of his maintenance , not riſing ro 
b much as the profits or intereſt of the mo- 
inet 4K, It was queſtioned, Whether the furplufage 
1 he {ere due unto Gaius Maevins when he came to 
{alin $8 age of fifreen years ? Scevola anſwered , That 
twas his opinion , The Teſtaror intended = 
whole 
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whole benefit or profits of his portion ſhould cons { wide 


unto him. Mpc 


3 Ofan Heyre in two Willes taking upon him from from 
the latter, which was voyd in Law. tad fo 


D. 29. 2. 97. 


Lodius Clodianus having made a Will legally. 

and therein appoinred Sempronius to be hi 

heyre, did afterwards likewiſe nominate hin 

his heyre, in a Will which was not made according 
to Law. Sempronius, conceiving that the latter wilſ 
was good, took upon him as heyre by vertue of tha 
Will, which afrerwards was found to be invalide; 
the eſtate growing into queſtion Papinian- was of 

- opinion, that Sempronzus had renounced the benetit 
of rhe former Will, and had no right by-the lat 
Paulus maintained the contrary , That he whic 
conceived the latter Will to he good , did not 
nounce the benefit of the former. 


4 Of cancelling one coppy of a Will, whereof 
there are more remaining. 


D. 28. 4. 4. 


| Ne who had compleatly made his Will, ca 
ſed ſeverall coppics thereof, to be tranſcribe 
and ro be laid upin the publique Office, 
where Wills arc kept : afterwards he rook from 
thence, one of the coppies, and cancelled it. It ws 
queſtioned, Whether he had revok'd his will? F 
pinian was of opinion, Thar his Will being contef 
ned, and appearing entirely in another coppy, 
maining in the Office, it was nor reyok'd or uy 
yol 
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ns | wide. Panlns admirts thar ir might be done with 2 

| ſe ro dye without a Will: but they who were 

- Ftolycceed in that caſe , and carry away the eſtate 

# From the written heyres, ought to proye that he 
tad ach a purpoſe. 
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TITLE VI. 


Of Legacies, and of a 
Reall Legacy, 


A Legacy is ſomething due, as given or bequeathl, 
to one in the laſt Will or Teſtament of anothns; 
and #4 either a Reall Legacy, or a Legacy, & 
fiſting in Right, or a Legacy in Truſt. 


SECH: 1: 
A Reall Legacy is that which conſiſts iÞ 


ſome certain ſpecies or body, as a thi 
moveable, viz. a Bond-ſervant, a Horlg 
&c. or immoveable,as a Houſe,or ground 
&c. or which is determin'd by quanti 
viz. by meaſure, weight, and numbe 
as mony, corne, wine, &c. 


Wa 
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x Of a Bondman Bequeathed,doubtfull between two, Traces 
to be underſtood common to both. . or 11 

conf 

D. 3o. 1.36. "Ion 


Vciuz, having divers Bondmen , whereof ot fthen h 
were ſo borne, others bought , and of cithFhroper. 
ſort, fome were Weavers, gave ro Titia : all Fad if 
Weayers whom he had not given to any oy Kames , 
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'F his will , and ro Photia all his Bondmen borne; 
whom he had not given toany elſe, It was queſtio- 
zed, to whom thoſe did belong, who were both 
$68ondmen borne; and likewiſe Weavers? Labeo faies; 
Fhbecauſe it cannot appeare,which Weavers were not 
Fgiven to Titza, unlefle it be known which were be« 

mueathed to Plotiaz nor doth it appeare, what Bond - 
1 borne, were given to Plotia : The Bondimeii 
me, who were likewiſe Weavers , were excep- 
ated from neither Legacy, and therefore they ought 
"2 be common to borh; for in this caſe it is all one; 
ifthere had been no exception. But if he had þ -- 
athed in this manner, | give to Titza all my 
IWevers, except my Bond-men borne, and to Plo- 
tall my Bond-men borne, except my Weavers; 
ey which were both Bond-men borne,and Weas 
rs, had been given to neither of them, 


2 Of Error in the deſgning of Bond- 
men bequeathed. 


D. 34. 5. 28, 


Empronius had two Bond-men, one called F/ac- 
Ve a Fuller, and the other Philonicus a Baker; & 
in his Will he bequeathed to Lacs his Bondman 
Whiccus the Baker. It was queſtioned; Whether of 
Bondmen were due? Favolenus faies, It muſt be 
wo, [manted, That,that Bond-man is due, whom the Te- 

or intended; bur if chat cannot appeare; it is to 
te confidered, Whether the Teſtator did well know 
the names of his Bonidmen, and if he did ; that 
ſome then he was due whom he mentioned , by his 
ith Fhroper-name, alchough he erred in his profetſion; 


all Fad if he were not well acquainted with rheir 
herilEames ; then the Baker was underſtood to be be- 
bh K queathed 
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neathed, as if he had mentioned his profeſſion oy þ hecaui 
y, withour his name. 


3 Of a flockof Sheepe, or the like bequeathed. 
D. 3o. 1. 21. 22, 


F one bequeath his flock of ſheep, or his he 
[| of Cattell; which flock, or heard, after the 1 

king of the Will , is increaſed at the Teſiate 
death: Ir is queſtioned, Whether more be due, the 
wereat the making of the Will? V'/pran faies, 
Legatory hath right ro thoſe, which were ad 
afterwards. Pomponius faies, If ſome ſheep or c: 
dye, and others be ſupplied in their places, durj 
the life of the Teſtator, it is ſtill the ſame flock, 
heard; and if the flock or heard , be deminiſh 
that one ſheepe, or two only remaine, the Leg 
ry hath right thereunto, although ir then can 
be called a flock or a heard. As if a houſe he 
queathed , and is afterwards burnt , the grou 
whereon it ſtood is due, 


4 Of a Ground bequeathed, enlarged or diminiſhed, 
D. 3o. 1. 24. $ 2. | 
Veins in his Will bequeathed a Ground cal 
Titianum to Mevns,and afterwards he 
or adled a picce of another ground therew 
Pomponius fates the Legatary may demand t 
whole, eſpecially if the piece of ground which 
added, were his owne, at the time of making Wiin 
Will. Bur if after the Will made, he ſeverd for 
part of the ground , called 7itianum , and addiftema; 
it to another ground, It was doubted, Whether &kmorc 
Legatary had any right to that which was ſeverf8y ch 
Pomponius faith , That which was ſevered , mods 
added to another ground , belongs not tohisles is 
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(| hecauſe ir-ceaſed ro be part of that ground, which 
was called Titianum: Becauſe thg names of grounds, 
of houſes, and the like, are notaffigned by nature, 
butare impoſed by men , who are the uwners , at 


their pleaſure. 


al 5s Of a Ground bequeathed, there being tws of the 
5 ! ſame name, of different values, 


D. 3o. 1. 39.96, 


Ne,who had two fields, each of them called 

the Cornelian field, of different values ; L2- 

eathed one of them by the name of the 

lian field. The Legatary demanding that of the 

ateſt value, and the heyre offering the lefſe; 7u- 

being conſulted, ſaid, That in common un- 

ritanding the heyre ought to be diſcharged by 

adering that of the lefle value, if the legatary 

d nor prove, that the Teſtator intended that 
the greater. 


6 Ofa Thirdpart of Goods bequeathed. 
.D. 3o. 1. 26. 


Fitizs by his will, bequeathed a third part of his 
goods to Lucius . It was queſtioned, Whether 
heyre were bound, to deliver the third part in 
|, or the value of the third part. Sabinus and 

ws were of opinion, That ir was ſufficient for 
ng tfkim to pay the value. Proculus and Nerva attirmed, 
| (of Tthata third part of the goods themſelves might be 
| addiflemanded. Pomponius (aid, That the caſe of the heyre, 
cr ks more favourable, then of rhe Legarary; fo that he 

wy chuſe, whether he will deliver , part of the 
, #hpods themſelves, or the value of them ; which he 
ro hiwfies is truc, in ſuch goods as may be deyided with- 
vecaltÞ K 2 our 


( _ ) 
out loſſe; but if they be ſuch as cannot naturally he 
divided, or beinglixided, are nor uſefull, hes 
bound to give the yalue. 


9 Of Jewels bequeathed, afterwards altered. 
D. 34. 2. 6. 


Eia having made Publius Meuis her heyre, h 

queathed ro Antonia a Jewell , containing 

Pearle, with Emeraulds: afrerwards ſhee took 
out of that Jewell the Pearle, and Emeraulds, 
pyrting them into another Jewell, added thereunt 
divers other pretious Stones, by which ir came 1 
be of a farre greater value . It was queſtioned,Wh 
ther the heyre might be compelled , to ſever the 
Pearle, and Emeraulds, from the reft, and give then 
to the wmagcay 8 Marcellus anſwered, That the heye 
ought not to be compelled thereunto ; For how, 
faith he, could that Legacy hold ? when the thi 
bequeathed, doth nor remaine in the ſame kii 
bur is, in a manner diffſolved , and the will of t 
Teſtatrix, by the alteration , ſeems to have hee 
changed. 


8 Of three Hundred Pounds bequeathed, with tw 
Hundred Pounds depofited. 
D. 34. $5. 13. | 
Veins left in truſt with Seizs two hundrdf 
pounds, a terwards in his Will he bequeathed} 
as followeth, I give to Seius , with the tw 
Hundred pounds which I left with him, three Hwe| _ 
dred pounds. It was queſtioned, whether three Hit his hi 
dred pounds, or five Hundred pounds were dxf pinic 
Tulianus faies, That the ſummes ſeverally taken ,& 
clare ſome thing certain, but as they are joyned i had 
the Legacy, they are ſomething doubtfull, but kÞ moſt. 
wh" 
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ally be F was of opinion, that both the ſummes were 4 
s he is | cqule they were j oyned together, TR 


. 9 Of a Legacy defegned, in ſummes afterwards ſpent, 
. D. 3o. I. 96. 


Vrelius in his laſt Will, bequeathed as follow- 
A eth, I will that Pamphila ſhall receive vut of 
my eſtate, three Hundred pounds, that is, So 
ch from my Fattor, ſo much which I have in the 
Garr:fon, and fo much of ready mony, which [ have 
wkhing by me : he lived many years afcer the Will was 
vE made, and diſpoſed otherwiſe of thoſe ſummes of 
»Emony. It was queſtioned. Whether the heyre , who 
received whar was ſufficient , out of the eſtate, were 
a bound to pay the Legacy? Iulianus was of opinion, 
e& That it was moſt probable, that the Teſtaror did ra- 
ther ſignify unto the Heyre, how the Legacy mighr 
10g 4 without any inconvenience to his eſtate, 
hen limit his bequeſt conditionally, co thoſe ſums; 
id that therefore the three Hundred pound was 
ve to Pamphzla. 


10 Of a Legacy given to the Wife, of as much as to, 
one of the Heyres, who had different |ummes, 


D. 32. 1. 29. $ 1+ 
-athel [0 Ne made his Will, and: diſpoſed of his eſtate, 


in difterent proportions to three heyres,and 
Huw ” bequeathed to his Wife, as much as to one of 
Ho Als heyres. Quintus Mucis , and Gall were of 0- 
def pinion, Thar ſhee ought to have as much, as he 
1,&| that had moſt; becauſe rhe ſummes of thole that 
ed af had lefſe, were comprehended in his that had 
ut kf "moſt. Servizs and Oftlias were of opinion , That 
w} K 3 ſhe 
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ſhe ought to have no more, then he that Had leak 
becauſe the heyres were charged to pay the 
to her 3 and the words being direed to them, it | were 
wasin their power , to pay, ſuch a part as they þ th: 
thought fir. 2 


1x Ofa Legacy, of what came to the Teftator out Five th 
of another mans eſtate. i 


D.232.1-29.9 2. 


Empronius who was one of the heyres'of Titi {gal 
"Y bequeathed, as followerh, What mony eame un-F 
— "ro my hands, our of the eſtate of Titus, I will 
that wy heyre ſhall give ſo much to Seja . It appexs 
red by Semprenius his books , that he had received 
an hundred puunds, which the heyre was ready to 
pay to Seia, if ſhe wonld fecure him , or fave hin 
harmles, if any thing ſhould be recovered from hi 
by others, as belongrng to Titius his eſtate , 
was of opinion,That he was bound ro pay, whatz 
peared by the books,to have bin received out ofthe 
eſtate, and thar Se2ia was not bound to fave hin 
harmles. Alfenus Varus was of the contrary opinis 
on; Becauſe, that cannot be faid to come to the 
hands of one as heire, which in reſpect of that in- 


| heritance may he recovered from him: A/fenus ſais} i the 
That Servius was of this opinion, Foobwe 

| fumm 

12 Of theſame thing twice Bequeathed to ting 

the ſame Perſon. be beg 

fOrs wx 


D. 30.1. 34. 5 2. 


Empromus in his Will bequeathed to Titiwshis 
white Horſe, and to Mevius ren pounds: after 
wards in the ſame Will he againe gave tothe, 
the ſame Legacies. It was queſtioned, Whether tit 
heyſe, 
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tyre, by delivering the Horſe to Titizs, and the 
ten pounds to Meurys, were to be freed? Yipian an- 
fwered, Thar if the fame certain thing, as a Horſe, 
ofthe like, be bequeathed twice, it can be deman- 
* Fd bur once; and the heire is diſcharged, if the 
rary recetve, either the thing it (elfe, or the va- 
ue thereof. Bur if no certain thing, or body , but 
ſome what conſiſting in quantity, as a ſumme of mo- 
"Ty, be ſo bequeathed, Antoninus Pius the Emperour 
Thah det-rmined , That the ſame might be paid 
waine, if by proofe it can be made appeare, that the 
eftaror intended to double the Legacy : and the 
raſ'n is evident, Becauſe the guitt of the {me 
thing, can be made good but once; bur the fame 
amme, if ir be the Will of the Teſtator , may be 
| made good oftner. It was thereupon farther que- 
in| tioned, If a hundred pounds ( being a ſumme of 
mony) fr in a certain cheſt , were twice -bequea- 
hed,in the ſame Will, whether it ought to be twice 
formed? Vipian anfwered, That it ought not,be- 
uſe that hundred pound , - was a certain thing,and 
was of rhe ſame condirion, as if he had bequeathed 
Ficertain Horſe, or a certain houſe. And iris then 
likewiſe queſtioned,1f ſomething elſe beſides mony, 
in-$ #five ounces of gold or filver,be bequeathed rwice, 
"9 the ſame will, What js due to the Legatary ? It is 
F anſwered , That it is of the ſame condirion as a 
lumme of mony: and itis concluded , that if any 
thing determined by number, weight, or meafure, 
be bequeathed oftner, If ir appeare to be the Teſta» 
tors will, it ought ofcner to be performed. 


ter K 4 12 Of 
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y2 Ofthe ſame Legacy given in ſeverall Wills. 
D. 31. I. 66, 


ME made Sempronizs his Heyre, and gaveaÞ# 
| moyety of a certain ground to Titius conditid 
onally if he married Lucia..Sempronius likewiſe made 
his Will, and gave to Titizs , a moyety of the ſame 
ground, upon the ſame condition . It was queſtion 
ned, What was due , the condition being perforiac 
med? Pulianss faies, It may be conceived , That 
the ſame moyety was intended in both Wills; buti 
15 not credible, that Sempronizs would have that he 
come due by his Will, which was due before(by the 
Will of Mevius ).And although, it may be objetebÞe. 
That by the conſtitution of the Emperour, it is dela 
clared, that if the ſame thing be twice given it 
ſufficient, if it be once performed; It may be 
ſwered, That,that conſtitution ſpeaks of that,whic 
is twice giveu in the fame will, not in ſeverll 
Wills: Againe, If a man bequeathed what he owes 
it is reputed no Legacy in Law , unleſſe there he 
ſomething - more in the Legacy, then was in the 
debt; and if the ſame thing only he given , upon the 


ſame condition , nothing at all accrues thereby nf 
the Legatary. | 


. 
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13 Of Legacies given contrary to a former 
Declaration in the Will: 


DD. 32. &. 22. 


LEN Ne in the beginning of his Will , declared, 
That if therein he bequeathed any thing 
twice, to the {ame man, it ſhould be bur once 

Serformed. Afterwards, in the fame Will, he wit- 

voly gave to the ſame man ſeverall Legacies. Ir 
vs queſtioned, Whether they were due? Hermogeni- 
thy anfwered, Thar if he had faid , he repented of 
te former Declaration, and thereupon willed, thar 
he ame man ſhould have feverall Legacies, they 
hot to be performed; Becauſe the latter declara- 

Gnon of his Will, is of more force then the former, 

Snd no wan can in his Will, make a Law to him- 
ife, but that he may recede fromthe ſame. 


SECT. 


(138) 
SSGHI., Ih 


Of Legacies conliiting 
in right. 


Er 
A Legacy conſiſting in Right , is that whil A 
bath its exiſtence from Law; as inveſpedi Wt ei, 
Perſons, Freedome, and Power to chooſe Gniſſeing 
Or inreipedt of things; as the uſe , and poiff"ere 
fits of (omething,O&c. Or in refpedt of Olh 
gations and duties z 4s Anmuaties,. D 
Oc. 


x Of Fieedome bequeathed to two  Bondmen , if 
they remained with the Teſtatoy 
at bys death. 


D. 32.1. 29. 9 4. 


Veirs,who had two Bondmen, called Seater: 
chus and Dama,in his Will provided th Mev 
If Stichus and Dama at the time of aff 
death ſhall be my Bondmen, Then [ wil 
that Stichus and Dama ſhall be free men, and nt 
a certain ground between them . Labeo was of 0f 
nion, That if either of them,in his life time, 
made free, or ſould, neither of them ſhould be itt 
nor have this Legacy. But Tubero affirmed! That 4 
who remained his Bondman , at the time of hi: 


death ſhould be free, and have the Legacy : and } as taki 
uw 


Iti 
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Jum faid ,- that the opinion of Thbero, was the 
gore conſonant to the Teſtators meaning, 


2 Of the Choyce of two things of ſeverall names gi- 
ven, there being two of one name, 
of ſeverall values. 


D.34.5. 1. 


Empronius bequeathed to Titius,his ground called 
MJ) Mevianum ( becauſe it was bought of Maevius) 
whe or his ground called Sejanum (which he bought 
dell Wl Setanus. )The ground which he bought of Mevius 
le OxÞieing of large extent, was divided into two parcels, 
jereof one was called Mevianum the great, and 
he other Mevianum the lefle, It was queſtioned 
r Titius, having power to chooſe which he 
ſed, of that which was called Mevianum, or Ser- 
, Might likewiſe chooſe as he pleaſed , either 
which was called Mevianum the great, or that 
ich was called Mevianum the lefle? Papinian an- 
red, That it was to be conſidered, what propor- 
mn thoſe two grounds held, with hat which was 
kd Seianum; and if the yearly value of the greater 
lanum, did but equall the rent of that which 
$ called Seianum, he might make choyce of the 
rater; bur if that did farre excced., and the value 
Mamanum the lefle were equivalent , the lefler 
was left unto his choyce. 


3 Of the Choyce of a Legacy, not to be varied. 
D. 33. 5. 20. 


Itivs in his Will appointed, that Lucius ſhould 
That make choyce of ſome part of the furniture of 


+ of his Dineing roome, as he ſhould think fit. L«- 


Wartaking a view of all the furniture, ſignified that 
ole he 
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he then-made choyce of ſuch pieces: Afterwards. 
fore he had received the things , of which he ha 
made choyce, he declared, that he would have fone 
other things. It was queſtioned, Whether heal 
power to vary, having made his choyce! Labeo avi 
{wered, That he had nor power to vary; becauſe i 
the power of his eletion was 'determined in the 
firſt choyce, the property of the things choſen being 
ons him, as ſoon as he had fignified his Site t 
ent, frew 


$20on) 
Fpinic 
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4 Of a Legacy of Bonds, to be underſtood, as 
when the Will was made. 


D. 32.1. 34. FI. 


Avins made his two fonnes Titius and Gaul 

his heyres, and by way of fpeciall Legagif 

I. to Fitius twenty of his Bor 
which he ſhould make choyce of. Afterwards 
ſuffered 7it;us, ro mannage his buſines, for the | 
of ren years , before Mevins his death; in v 
time 77t;z4, out ofan hundred old debts of 
ſummes, contratted new debts by bond, for gre 
fummes, fo that almoſt the whole eſtate, was 


ced into twenty bonds. It was queſtioned Whetl 
he might make choyce of thoſe twenty bonds! 
wla anſwered, He ought to make choyce of no 
ther, but ſuch, as ,the Teſtator had , at the time 
making his will, | 


;0 


(141) 


s Of a Debt remitted by way of Legacy. 
D. 34. 3. 28. 


Itizs ix-his Will, declared, whatſoever Seius 
owed unto him , ſhould be remicted , by his 
heyre, It was queſtioned, Whether that only 
Tere remitted , which was due to the Teſtator , at 
time of making the Will, or that alſo , which 
ſewards grew due for the ule, and intereſt of rhe 
Tony he owed? Scevola aniwered, That he was of 04 
Siinion, that wharſoever was due by occaſion of that 
tlebt or obligation was remitted, 


6 Of an Annuall payment to a City. 
D. 33.1.6. 


FAuvius by his laſt Will , gave an Annuall 

ſumme of mony,to the City where he dweltz 

to maintaine yearly ſome publique exerci- 

which he would have ordered by his heyres: 

f (nd heyres dying, their ſucceſlors refuſing ro pay the 

greatÞnual! ſamme, cauſe the heyres were dead, who 

; redbFyere appointed to order the publique exerciſes ; It 

hethdÞwas thereupon queſtioned, Whether,in regard he 

g | mentioned his heyres to that purpoſe, ir was his 

fno effmeaning the Legacy ſhould be remporarv during 

ime Aftheir lives + or perpetuall to continue afrer their 

deaths? Modeſtinus anſwered, The Legacy was per- 
fetuall, to be paid unto the City: 


;0 1 Of 
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7 Of an yearly Legacy to the Officers legac 
of 4 Church. memo 


D. 22. I; 20s 
33 90 


Ttia, who had procured a faire . to bekin®” 
A yearly neere her houſe, in a ground below 
ing to it, charged her Heyres, after her d: 
to pay our of the rents of that houſe, and the profil d 

_— the Fayre, ten ſhillings every fayre day,t 

the Pricſts,' + iſts,and Officers of a certain Church 

It was queſtioned, Whether the Legacy were d 
only to the Prieſts, Sacriſts, and Officers, who we 

at that time, when the Will was made, during the 
lives, or to be continned alſo, to their Succeſſc 
Scevola anſwered, That the Officers names were wt i 
ſed, but the Legacy was to be underſtood intends 

to the Church; and that it was to be paid, as long 

the fayre continued, | 


8 Of an yearly Legacy given to uſes 
after wards diſallowed. 


D. 33. 2. 16; 


Thmachus,to preſerve his Memory with poſter 

ty ,gave unto the Citry where he dwelt , twig 

pounds yearly, to be raiſed our of rhe rents 
certain houſes, for the ſerting forth of ſome pt 
lique ſhews, which afterwards were prohibited 
that place. It was queſtioned, What ſhould becoue 
of that Legacy? Modeftinus anſwered , That where: 
as the uſe, for which the Legacy was given , coue pt 
not be obſerved, It was not fit that the rents ſobe 
queathed , ſhould accrue unto the heyres of hi 
who gave the ſame ; and therefore the Magl 
of the City, together with the heyres, ſhould on 
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# and agree upon ſome other uſe, whereunto that 
legacy might be converted, ſorhat the Teſtacors 
(emory thereby might be preſerved. 


To 0f a 4e::cy given to uſes, no ſumme being expreſt. 
. - D. ZI, I. 30, 


Ne in his laſt will bequeathed as followeth, I 
give to the Commonalty of Graviſtan, for re- 
pairing the high way, which is in their Ter- 
ry, fo farre as to the High-way lc.- ag to Aure- 
It was queſtioned, Whether the Legacy were 
od, no ſumme being named,or ſet downe? Juven- 
by Celſius anfwered , That the words were ſome= 

ng imperfet, becauſe no ſumme was fer downe; 
It it might be gathered , that ſo much was inten- 
cndelfited, as was ſufficient to doe the worke, If the Te- 
ongfifftors mind be not underſtood otherwiſe,in reſpe&t 
Mthe ſwallnes of his eſtate; in which cafe the Judge 
to determine, what is fit to be done. 


10 Of ſomething in one ground, being given to 
be 1mployed in another, 


D. 33. I. 12+ 


Aius Serum having two Meadows onein a Vil- 
lagecalled Pontia,& the other in a Hamlet cal- 
ed Lucia, gave that in Pontia to Mavia, and 
that in Lucia to Sera: and afterwards he declared, 
That it was his will, That a quantity of Reed, and 
where | 4quantity of Sa!lowes . ſhovid be received yearly 
could bm of the Meadowe in Ponta, to be beſtowed, and 
; ſobt} imployed in the meadowe of I ucia . Mavia, who 
of him 4 fad the meadowes in Pon'ia, for ſome years allow- 
iſtrats F ed the Reed, aud the Sallowes to Sera, who had the 
ob kadowe 1n Lucia: afterwards Seia being dead , [t 

was 
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was queſtioned, Whether rhe _— ought any lowF 
ger to be performed? | Paulus anfwered, That then $* 
was no ſervice created by the Will , neith-.  »erſge ©, 
nall for the party to pay during her life, »- * lt 
be paid out of the ground, but only an yearly 
cy, which determined with the life of che party tu 
whom it was given. 


pul, 


11 Of a Deſire that a thing bequeathed, be nat 'Þ 
alienated, to a Stranger. 


D. 32.1. 38. $ 4- 


Vlixs Agrippa, a Centurion of the firſt ranke,defiafÞ} 

red or left order in his Will , That neither hg 

houſe, nor his Garden, in the Suburbs , ſhouldF j 
be (old, or alienated by his heyre , which was his 
own daughter, who left her daughter, and the T 
ſtarors Grand-child her heyre, which dying , le 
the eſtate by her Will ro a ſtranger: Ir was queſtic 
ned,Whether the ſtranger ſhould inherit the lame 
or rather Julia Agrippa, unto whom Ju/ius Agri 
the firlt Teſtator was Unkle? Scevola aniw 
Thar the proviſion in the Will being no more, the 
a bare precept, or defire, he ſaw nothing, bur that 
ſtranger might inherit the houſe and garden. 


q 
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rey ohſy © Wy 

F _ Of Legacies in Truſt. 


ot 


FA Legacy in Truſt is, when ſome thing is bes 

ks queathed to one to the uſe of another; to be re- 
= ſtored after ſome time , or after his death to 
$ whom it was firſt bequeathed. 


1 Of a Legacy left in Truſt, Payd before 
the time appointed. 


D. 33. 1.15: 


Itizs having put a hundred pounds in 

truſt, into the hands of Gaizs, in his 

Will appointed , that afrer ten years, 

"T | Gaius ſhould pay the ame to Publius, 
 4*Trho within few daies afcer demanded the mony, 
| receiving it, waſted it fooliſhly, and then dy- 

tf.It was queſtioned, Whether the heyre of Publizs, 
Jaht nor ſue Gaizs for the ſame, as being not 
kd, according to = will of the Tefſtator ? 


Fave* 
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avolenus anſwered, If the Legacy were ordered 
paid after ren years, out of reſpett to the Ly 
tary, as being notfit to receive, or unlikely to kee 
the ſame, and the Truſtees paying it ſor r, 


#l's ( 


occaſion that it was waſted , he 1s by no means | 
be excuſed: bur if the payment were deferred in 


vour of the party truſted , that in the mean ti 
he might make uſe thereof, there is no cauſe why 
ſhould be ſued, he having done more for the 
tary ,then he was bound to doe, 


2 Of Perſons, to whom a truſt was intended, the 
reſpeFed, in order as they are named. 


D. 31.1.77. $ 32. 


Avia by way of Truſt , requeſted her tk 

band, that if any of his Children furvi 

him,he would leave certain grounds, wh 
had been her own,unto them; and in caſe noC 
dren ſhould ſurvive him, to his or her kindred, 
to ſome of their freed men. it was queſtioned, Wi 
ther,the Husbands Children failing, he might1 
choyce to whom amongſt his, or her Kindred, 


Freed-men, he would beſtow theſe grounds ? 1 
nan anſwered, That it did not belong to him, 
make choyce, but that he ought to have reſpetul 


ro the perſons , according to the order , whe 
they were mentioned, in her requeſt. 
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Ig Of a Legacy, given for Thirty years, not to be des 
G18 termined by death of bim, to whom 


- 
| vo 


it was given; 
D. 33. 1. 18. 


Veius Titius made Sempronius his heyre,and gave 
a ground, worth twenty pounds yearly,to Mes 
” wins, and willed rhar he thould pay to Sempros 
vs yearly five pounds, from the time of his , the 
ſtators death, untill Thirty years were expired. 
yonius dying after ten years, It was queſtioned; 
her the five pounds yearly ought to be paid,for 
eremainder of the time, to the heyres of Sempro-= 
? Scevola anſwered, Thar it ought tobe paid 
them, unleſſe Mzvius could make it appeare, 
at the Teſtator had relarion to thirty years only, 
caſe Sempronius ſhould live fo long. 


4 Of a Legacy given to one at the age of fourteen, 
being voyd 1f dyed before, 
D. 36. 2. 22, 


Legacy was given to Titius, when he ſhould 
be of the age of fourteen years; he dyed be- 
whe {Ore that age; Ir was queſtioned , whether 

"Mae Legacy were due unto his heyres, When thac 

e was come? Pomponius anſwered, That norighe 
tunto the heyres, by his death , becauſe the Le- 

{acy depended nor only upon a time, but it was un- 

3 rtaine, whether thac time ſhould happen; where- 
the Legacy became conditionall, as if he had ſaid, 

ſhall live to the age of foureteene ; and he that 

to be, can never he faid to be of that age: nei- 

is there any difference, whether it be ſaid, If he 


Utaine, or when he attains © ſuch an age; in regar d 
L 2 the 
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the former, by way of condition, declares the ti , 
the other by a time makes a condirionz in be ke, 
words a condition is implyed. 


7 
s Of a Legacy to be paid upon Marriage, not to be 
paid before ſhe be Twelve years old. 
D. 39. 2. 30. P En 


to her as foone as ſhe ſhould be Married; t 

Niece made a ſhift ro get a Husband , befc 
ſhe was twelve years old,and demanded her Leg 
Labeo ſaid , That the heyre might hold his 
untill ſhe was paſt her Pupillage; becavſc Ste cou; 
not be held to be married, whom the Law did wii, 
hold fit, to have an husband. 1 P 


+ . KL we 
():i gave a Legacy to his Niece, to be paid mitt _ 


6 Ofa Legacy given to one, who fell dangerouſh | 
ſick, transferr'd to another. 


D. 34.4. 31.6 4. 


A cilia in her laſt Will, gave a portion to Pri 

cillianus her ſonne;and afrerwards,underſtantF 

ing that he was extreamly fick, and nor like 
Iy to ontlive her , declared, That in confiderati 
x here ſhe thought fir,that what ſhe had given uw 
to her ſonne Priſcillianus,ſhould be divided betwiltf 
her Husband 7anuarixs, and her ſonne Marcianu:lief 
being dead, and her Will publiſh'd , Priſciliaw 
was ſtill alive, yer dyed, not long after. It was que 
ſtioned., Whether the portion were due. to the F 
ther in Law, and the Brother, or to the heyre « 
Priſcillianus? Scavola anſwered, That he was of opt 
nion, that if he dyed of the ſame ſickneſfle, or int 
mity, it was dne to them : Whence it is gathered 
that if he had recoyered, and dyed of another - 

0 
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e or we, it had been due unto the heyre of the ſonne, 
N : 


7 Of a Legacy given to, or taken from an 
uncertain Perſon. 


to be D. 34-4-3.$ 7. 


Empronius having two friends, whoſe names 

. Iwere Titivs; In 1s will gave a Houſe to Titius, 
ud F” and a Ground to Titus. Afterwards in that ſame 
d;t [, he declared, That what he had given to Titius 
culd not be performed. Vlpian faies,[f it doth nor 
opeare whoſe Legacy he would make voyde , both 


| aine good, as if one having Frenn wan ro 
* Couius, when there be rwo of that name, if it doth 


id lh appeare, whom he incended , ir is due to nei- 


"8 
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TITLE VII. 


OfPerformance and paiment, 


went 
thepr' 


his 


and of Reall Pertor- 
mance. T; 
| | in 
| 
Performance and Payment, are the means while C 


by one is diſcharged, or freed *from whatMWikeche 
was obliged or bound unto; and is either tf 
all, Legall, or Keputed. do 


SECH, 0. 


Reall performance is;when the very: 
thing which was due is Really 
performed or paid. 


3 


x Of Performance of ſomething which 
is uncertaine. | 


D. 45. 1. 106. 


E, whocovenants to have a grot 
by ſuch a name,(when there be dir 
grounds of the ame name without 


other note of diſtin&tion) to be gia" 
unto him, covenancs for a thing uncertain; ſaics Ju #hat 
wel 


COM 


£E 
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wen, Thar is for ſuch a ground as hewho made 
hepromiſe ſhall chink fir to give; and it remaines 
i his iſcretion which he will give, untill char 
lich he intended be delivered. 


z Of Performance of ſomething or the 
value thereof. 


D. 23-3. 10. F 6. 


47 F ſome things or goods be given in Dower, and 
34 an eſtimation of the value thereof be made; and 

It be afterwards ques, that if the Marriage hap- 
Wen to be diflolved, the things or goods themſelves, 
whatWer che valew of them ſhall be reſtored. V/pian faies, 
127 Rf it be added, Which the Woman ſha!l chooſe; it 

Flhll be in her power to make choyce, either of the 
pods or of the value; or ifit be faid, As the Hus- 
id ſhall like; it ſhall be at his choyce which he 
ill reſtore: but if nothing be added concerning 
je choyce , yet it ſhall be in the Husbands power 
reſtore the one or the other: For when one ching 
another is promiſed, it is in the debtors diſcre- 
tion which he will make good; bur if rhe things or 
zods be not extant,then the value,withour all que- 
ſton, ought to be reſtored, 


ent, 


6 


ery; 


F 


3 Of Reſtoring what was borrowed, when the 
value thereof is mutable, 


D. 12.1. 22. 


Ne lent unto another, twenty Hogsheads of 
Candy Wine, to have as many repaid; which 
being notdone , Or performed, a fute was 
ommenced for the fame . The value, or price of 


ut 


thoſe Wines being mutable; It was queſtioned, Ar 


L; what value the Wines to be reſtored , oughrto be 
eſtimated 


ew L 4 


vB, 


( 152) ry 


eſtimared, whether !according to that which waſthe D 
the value, when they were delivered, or that which yea 
was the value , when they were ſued for, or th 
which might be , when they ſhould be adjudge 
Sabinus anſwered, That if there were a time appoigſ 
red, for the repaiment of thoſe Wines,the value we 
due according to that time 3+ but if there were wii 
rime appointed, the value was to be allowed, as 

was when the Wines were ſued for. The likewst 
queſtioned,If the value or price were different ,ja{wher 
reſpett offeverall places: And it was likewiſe reſd$F0 
ved, That if any place were agreed on, the value 

thar place was due; but if no place were atligne 

the value ought to be paid , which was cur 

in the place where the Wines were demanded, Þ 


4 Ofone who promiſed to give 4 Bond-ſeruant! | 
in one Place, 0r to pay Ten 2" 
pounds in anther, 


D. 13.4.2. $ 2.&3, 


| F a man be bound to pay, or performe ſomething 
ata certain place; ifhe be ſued for the ſame elle 
where, the Judge had power to take into confide 
ration, and give allowance for ſo much as it cons 
cerned the Debtor, rather to have performed , 0 
paid ir where it was due, then where it was demat- 
ded: Whereupou it 1s queſtioned, If one hath pro 
miſed ro givea certain Bondman at Capug, or to py 
ren pounds at Epheſus, Whether he, ro whom the 
promiſe was made, may not ſue in one of thoſe pla- 
ces, without reſpett to the other, or to any advat- 
rage, which the Debtor might have in making his 
choyce? Scewela anſwered, That ſome things whid'Ft 
are tacirely reſeryed in promiſes, are not n—_ 
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h wethe Debtors power: What he will performs in ſuch 
which|geaſe is left ro his diſcretion , but whether he will 
Yr thaf{performe any thing at all, is not : and therefore ro 
doedWithe purpoſe, He who promiſed,or undertook to doe 
or performe ſomething at Capua, or at Epheſus, if it 
ſhall be left ro his diſcretion , where it ſhall be re- 
ired of him, it may happen, that he cannot be ſu- 
in any place; For as often as it ſhall be required, 
2x60 one place, he may referre himſelfe to another, 
whereby it may come to paſle, rhat it ſhall . be in his 
wwer, whether he will performe any thing at all; 
| therefore he givea generall rule in ſuch caſes, 
That the Creditor may make choyce , where he 
ill demand , and the Debtor where he will per- 
ed, Ffrme or pay, provided it he done, before any de- 
Fmand made; and therefore when the performance 
vant Jofſeverall things , is referred to ſeverall places , of 
Wacceſlity ir followes, thar the Creditor having the 
leftion of the place, by conſequence hath the ele- 
ftion of the thing ,in reſpect of the place.Orherwile, 
you allow the choyce to the Debtor, you deprive 
Creditor of any action or remedy. 


thing} 
e ele 5 Of the Effe# or Conſtruftion of Payment when 
nſide- one payes a ſumme due in ſeverall reſpetts. 

t CON» 
d , 0 D. 46. 3. I. 2. 4. 


h pro- Veins Titius owed to Gains Seins feverall fumms 
I amounting to ten pounds, in feverall reſpetts, 

m and of diffcrent conſequences, He paid ren 
ſe pla- F pounds, which was accepted, but nor for any parti- 
dvat- | cular debt. It was queſtioned,To what debr it might 
ng his Þ be accounted?/V{pian faies, It was in the dilcretion of 
id Fthe debtor, ro determine for what debr he paid ir,& 
__” it ſhal be underſtood tv be paid as he determind;be- 


cauſe 


Sv; 
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It 15 in his will ro declare the condition of the pay- 
ment, bur if he doe not declare , or determine for Þ 
what debt he paid it, it is in the diſcretion of the 
Creditor, to put it to account of whart debt he pleaſ- 
eth, ſo that he pur it tothe account of ſuch a deht, 
as,if it were his own caſe, he would have firſt paid; 
Becauſe ,it is moſt agreeable to equity, that che Cre 
ditor ſhould ſo deale wich the debtor, as he would} 
have been dealc withall himſelfe: And this ought 
to be done, when he receiveth the mony , ſo thatitÞ 
may be free for the Debtor, not ro pay, as to the 
Creditor not to receive what is tendered, if eithrÞ} 
of chem incend the payment in another reſpect: Bur 
if at the crime of paiment norhing be declared oF 
either fide, ir ſhall be underſtuod to be paid , for 
that debt, the conſequence whereof is moſt prejudb 
ciall ro the Debtor; as,for a mans own debr, ra 

then for that, for which he is bound, as a ſurety fa 
another man; for that which is under a penalty, 
ther than for that which is due fimply : bur if t 
debrs be of equall conſequence , it ſhall be unde 
_ to ſatisfy that debt which was firſt contre 


SECT, 
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SECT. Il: 


Legall Performance,or payment, 
is when that which was due 
is tendred according to Law, 
or is Legally remitted. 


1 Of Mony due, Tendred within a ſhort time 
after it was agreed to be paid. 


D. 45.1.135. $ 2. 


Eiaat the requeſt of Lacizs Titizs bought 
certain Gardens convenient for him, and 
covenanted with him,that when ſhe ſhould 
| receive the munies, which ſhe had laid our, 
with the intereſt for the ſame , ſhe ſhould afligne 
unto him all her right in thoſe Gardens ; And, im- 
mediatly after,it was agreed betwixt them, That be- 
fore the firſt of Aprill following , Lucas Titius 
ſhould pay unto her the whole ſumme, and receive 
*'T, | the Gardens. Before the firſt of Aprill Lucius Titius 
4 tendred and paid unto her a good part of the mony 
hid out, and the intereſt , and within a ſhort time 
afrer that day, he offered himſclfe ready to pay the 
reſt, which ſhe refuſed to receive, and ſtill refuſeth. 
It was queſtioned, Whether he,having in that man- 
ner offered himiclfe ready to make payment of whar 
was agreed upon, might ſue her to afſigne over anto 
him the Gardens? Scevols anſwered, Thar he i 
1 
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if he offered himſelfe ready to make payment, inq 
ſhort time afrer the day appointed, in caſe ſhe had 
received no prejudice by his failing at that time;the 
conſideration whereof belonged to the cognizance, Frend 


and derermination of the Judge. wn 
of th 

2 Of Delay made after a tender of Mony 4 was! 
which was due. was 

,19.1.56. F I. P90 

D.19.1.5(. Fg 1 = 


O Ne bonght a ground upon condition, That he 

paid his mony for it, upon the Calends of JF ©. 
ly; and on that day, he who fold the Ground , ws 
ſome way the cauſe that the mony was not paid. Af 
terwards the buyer might have paid his mony, but 
negleRed it. It was queſtioned, Whether the ſell 
might inſiſt upon the breach of the condition? 

beo faid he might, Becauſe in the bargaine of ſale} 
was intended, that whenſoever it ſhould happent 


the defaulr of the buyer,that the mony was not paiqhſyom 
he ſhould incurre the penalty of the condition; 
_— is of opinion, that it is true , unleſtFrer 
ie who ſold the ground uſed ſome fraud or de-Fhe (1 
ceit.” Titia 
the b 

3 Of Mony due, tendered to the diſadvantage FOfTi 

of the Creditor. bond 

for tl 

D. 45. 1.122. ſhe 

and £ 


Ne,who had borrowed mony at Rome , tobe 
paid in a Province farre remote, after three 
months, and had undertaken the payment it. 
that place, within a few daies after at Rome repaj- 
red to the Creditor, and before witneſle fonited 
that he was then, and there ready to pay the mony, 
deduting 
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, ina 4 dedufting, what he had formerly given to the Cre- 
IE had | ditor, in conſideration of the ule of his mony for 
ne;the 4 ſach a time. It was queſtioned , in regard he had 
Zance, Fiendered che entire ſumme , which he was obliged 
topay, Wherher the Creditor might nor,at the' end 
of the three months , demand the mony , where it 
ws undertaken to be paid? Sceavola anſwered , Ir 
$ in the power of the Creditor, at the time,ap- 
| {painted co demand the mony, where he had” covye- 
nanted to have it paid, 


4 Of Debts remitted in caſe the Creditor 
ſbould Dye. 


D. 39.6.18. 5 2. 


7? FI [tias being fick, and having in her cuſtody, 
fale bonds for debts, due unto her from Septicius 
pen bl and Mevize, with an intention to free them 


pm thoſe dehts, delivered the bonds to Ageria, & 
n; anfFquired her,in caſe ſhee her ſelfe ſhould dye, to de- 
inleſtWver them up to Septicizs and Mevings:; bur in caſe 
r de-Fhhe ſhould recover, to reſtore chem ro her againe- 
Titia dying, Ageria as ſhe was deſired, delivered up 
the bonds to Septicizs and Mevizs. Lelia daughter 
zo FefTitia, and her heyre, queſtioned Ageria for thoke 
bonds, and threatned to fue Mevins and Septicius 
for their debts; bur Fulianys adviſed them , that if 
ſhe ſued, they might plead in Barre the att of 7itza, 
and except againſt her unjuſt vexation. 


r *”1 


5s of 


(158) © 


s Of Debts diſcharged by way of Legacy. 
4. 34. /3. 28. 9 I. 
OF Irins having made his will, therein vequeathl 17 
ge ( 


tl 
gil 
of v 


to ſome dentors , the releaſe, or diſc 
what they owed. Afterwards,breaking up that Will, F 
and reviewing it, he made another, in which he re} 
pears the former bequeſt, in theſe words , And to 
whomſoever I have bequeathed any thing in that 
Will which I brake open, [ will have it ſtand good, 
as all rhings elſe which were wricten there, 1t#hia. 
was queſtioned , Whether the eſtate being ſerled ac-Fhe li 
cording to the latter will , the debrors who were Fon: 
freed, in the former Will , might nor prevaile tobe Fanſv 
diſcharged from certain ſumms,for which they grew {heh 
indebted after the former Will was made; and ,if ty himt 
heyres ſhould demand thoſe ſummes, Whether cheF#on « 
might not except againſt their unjuſt dealing? Scefor t 
wola anſwered, Thar they were not diſcharged front 
thoſe ſummes. 


6 Of a generall Diſcharge by way of Legacy, 
D. 34. 3-31. $ 4. 
Nein his will wrote as followeth, Moreo- 
ver I bequeath, and will have granted to 
Gaius Seius, who hath moſt amply deſerved 
from me, that nothing be demanded of him, or his 
heyres in any reſpe&,whether it be due by writings, 
or upon account, or reccived as loane, or undert | 
ken by way of ſureryſhip. It was queſtioned, Whe- 
ther that only were bequeathed and remitted,which 
was due at the time when the Will was made, 0r 
whether that alſo were not remitted , which might 
afterwards accrue to the advancement of the debt 


by way of uſe or intereſt? Scevola anſwered, That, 
F, 


Era (259. ) 
sthe caſe is propoſed, It ſeemed thar it was his in- 


mrion by that Legacy to acquit. and diſcharge him 
of whatſoever he owed. w: 


9 Of a Perſonal Diſcharge declared * : Will. 


ge of Þ D. 34. 3+ 20, , 

will 3” CORSINY 

ne res Ne in his Will declared as followeth, My 
nd to Will is that Aurelius Sempronius my brother 
1 tha be not ſued,in reſped of any debt which he 
p00d, $0w hrto me; and thar nothing be demanded of 
an. I{Shim, cither for the principall or intereſt, as long as 
ed ac-Fhe lives: and farther I acquir the Houſe and Pofleſ- 
were {ions called Caprelara engaged unto me. Modeſtinus 
tobe Finſwered, Thar if the Debror himſelfe were ſued, 


hehad a juſt Plea by way of exception to defend 
{thy Shimſelfe; Bur the ſame would nor hold in the per- 

{Fn of his heyre, if after his death he ſhould beſued 
Wor the fame things. 


| ( 16) EI © 
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tors 

hfry 

Of«.cputed performance [ti 
«Pp P dip 


and Payment. ok 


Reputed Performance is, when that which gs 
due, without delay , or fault of the Debtor, 
cannot be performed; as when the thing due i 
periſhed, and when it ceaſes ts be in Con] 
merce. 


1 Of Monies received to another mans uſe, and 3 


Loſt without imployment. tw: 

\ ha 

D. 3. 5. 13; har | 

3 ſled | 

2 Aulus in his own perſon puts a caſe tlivy Fþe n. 
A debtor of mine who owed me hiſff ye 

| pounds died; I adventured on the Admi- jjeq 


niſtration of his eſtate, and laied ont vpot f peq j; 
it ten pounds, Afterwards having put to fale ſome} jp yy 
of his goods, I raiſed a hundred pounds , aad put it ] yp, 
up ſafe in a cheſt; This mony without any fault of 
mine was loſt: The heyre of the Debtor appearing, 
and taking upon him the reſt of the eſtate, a queſti- 
on grew, Whether I might demand the fifry pounds, 
which the deceaſed owed me, and the ten pounds 
which I laid our? Fulianus anſwered, The reſoluti 
on of the queſtion, depends upon this confiderats 
on, Whether [ were nor in fault, in not employ | 


. 


>; 9s 
Yebtor, 
' due if 
| Conv. 


nd 
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the mony, as in paying my ſelfe , and other Credi- 
tors For in that caſe [ ought, not only to looſe my 
fifty pounds, bur alſv to make good 1c -eſt, unto 
the heyre, only dedutting the 'ten pornds, which I 
hid out. But if there were juſt cauſc of 1 did nor 


{poſe of rhe mony, that then I ou{fi to recover 
my debr of fifry pounds , and alſo the ren pounds 


*| which I laid our upon the eſtate. 


2 Of Goods loft by one who wa fairely - 
poſſeſt of the eſtate. 


D. 5.3. 18. 


Ne,who was in poſleflion of an Eſtate, or In. 


herirance, ſelling goods, delivered the mony 
ro a Scrivenor, in whoſe hands it was loſt. 


Tit was queſtioned, Whether he were anſ{werable for 


\ having no parr thereof? Labey was of opinion 
hat he was anſwerable, Becauſe at his perill he rru- 
fled the Scrivenor. Bur O#auenys ſaid, There could 
be no more required of him, then to paſle over to 
the rrue heyre, his righr of Aion. Vipian faid he 
liked Labeo his opinion; in caſe that he,who delive- 
red it, were privy that he poſleſt it unjuſtly: burif 
he were fairely,; and lawfully poſſeſt thereof, 0#4- 
wen his judgement was rather to be followed. 
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3 Of things ,eriſhing in one mans po Hin, hid 
eſſio 


m' -b+ have petiſht in the poſſeſſion of -_ 
the true owner. vom 
D. 5. 3. 40. - 
Auls That whereas the Emperour Hi- 


drian oraained, That if any one in poſſeſſion of 
"- an Inheritance were ſucd, that he ſhould make 
good, what was extant, at the time when the ſute 3 
was commenced; It may fall out ſometimes to be 
very hard , For aftera ſute is commenced, it may 
happen, that Bondſervants, Beaſts, or Cattell , may 
dye naturally. It is true,that Procalus holds it tobe 
juſt, when particular things are ſued for; Bur Caſs 
holds the contrary, and Proculus his opinion is 
right,if it be held of an unlawfull poſſeſſor , and 
Caſſius his is ſo alſo, rouching one who is lawf 
poſſeſt. For faies Paulus ſuch a poſſeſſor, ought n& 
ro make good, things which periſh naturally, ne 
ther ought he to be enforc'd. for feare of ſuch dan- 
er, by declining a ſute, unadviſedly ro relinquilh 
is right. 


4 Of the hazard of Monies due, loft after 


a tender mace. n 
D. 46. 3.72. & 102. com 


F one, who owed ten pounds , made tendet | 
thereof to the Creditor, and he without any juſt 
cauſe refuſed to receive itz and afterwards the 
Debtor,wicthour any favle of his, loſt the mony 
Marcellus faid, If he be ſued for the fame , he hatha 
juſt exception,although,it being afterwards deman- 
ded, he paid it not; Becauſe it is not Equity thatht | 
ſhould ſtand bound, the mony being loſt, wy , 
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been freed, if the Crediror would have received it; 
wherefore, that ought ro he held as mig, which the 
Creditor,ourt of his own fault , ' ro. re- 
ceive. 


r Hi- |. s Of the hike Caſe. 
10n of D. 46. 3.39. 


» furs | f NN Nepbeing ready to pay mony to his Creditor, 
by his appointment, left it ſealed up in baggs, 
| with a Gold-ſmith, untill ir mighr be tryed. 
Mela ſaies , The hazard thereof belongs unto the 
Crediror, which Africanus agrees to be true; yer fo 
that it be conſidered,whether the Debtor were any 
way in fault, that it was not preſently tried , For 
then the cale were alike, as if one was ready to pay 
fk $ mony, when the Creditor for ſome reaſon could not 
F receive it: In which caſe it is notalwaies at the ha- 
ard of the Creditor;for, What if it were tendred at 
unſeaſonable time, or in an unfit place? And a- 
rreeable ro this he ſaies, it is, that if the buyer and 
ller of a commodity diſtraſt each other, and leave 
in truſt with a third perſon,the buyer his mony,and 
the ſeller his commodity,the loſle of the mony ſhall 
deat the hazard of the buyer, if he made choyce of 
the perſon, with whom it was left, and fo ſhall the 
commodity alſo; becauſe the bargaine of fale' was 
endet | compleatly made. 


4 - 6 Of the hazardof Loſſe , where one thing, or 
non; another is promiſe1. 

natha D. 18. 1. 34. 6 6. 

eman 


har he - one buy a Bond-ſervant in this maniier , It is 

agreed, that Stichus or Pamphilus is fold unto me. 
bees | Paxlus faics, iris in the power of the Seller , ” 
M 2 maKke 
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make good which he pleaſeth 3 as when one come 
nants for one thing of rwo in the ſame manner: hut 
one of the two being dead , that which remaine 
ought ' 5 He given; and therefore the hazard of the 
bf belongs unto the ſeller, of the latrer to the buy- 
er. Bur in caſe both dye together , the price of one 
ſhall be due to the (eller; for one of the two lived 
ſome whiles at the hazard of the buyer: the ſame is 
ro be ſaid, although it were at the buyers diſcretion, 
ro take which he pleaſed , if that only were leftto 
his diſcretion, to rake as bought , whether of the 
two he pleaſed, and not fo that he might chuſe, 
whether either of them ſhould be bought or nor. 


7 Of athing undertaken to be performed, which after- 
wards ceaſes to be in commerce. 


D. 45. 1. 83.95. 


Hen one promiſed, or undertook to girt 
V y ſomething which was of common uſe, or 
Stichus when he was a Bond-ſervant , he 
is diſcharged of his obligation,if, withour any a& of 
his,that thing becomes dedicated to holy uſes , of 
thar bondman becomes a freeman 3 yea Pauly af 
firmes farther, That if afterwards by lawfull means, 
the thing conſecrated became to be in commerce,or 
of common uſe, or the Bond-man from a Free.man 
became againe t9 be a 'Bond-man, the former obli- 
gation ſhal not be reviv'd;becauſe in this caſe it doth 
not hold,thar the cauſe ceaſing why it could notbe 
given, it may now be given. For althuugh he,who 
undertook to give a ſhippe being the owner there- 
of, if he rake it in pieces,and our of the fame timber, 
and planks,build it againe, begins to be obliged s 
beforezbecaule ir is now the ſame ſhip, And although 
ro 
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the ame purpoſe , that concurres which Pedius 
writes,viz. If covenant tohave a hundred veſlells 
of wine,to he delivered unto me out of a certain 
ground,I have liberty co exlpett, untill that ground 
may yeeld ſo much) ſo that if che ground yeelc.ing fo 
much,wichour the fault of him who underrook the 
performance thereof, ir periſherh , I may exſpe& a 
Kine untill ir yeeld ſufficient, that what was under- 
aken may be performed: and that in theſe caſes ac- 
cording to the alrerations of the things, the obliga- 
tion may ceaſe, and be renued ayaine. Burt the mar- 
ters in the caſe propoſed , as of a thing becoming 
conſecrated, and of a Bond-ſervant being made free, 
or of a different condition; Inſomuch that to make 
promiſe of a conſecrated place, when ir ſhall prove 
tobe prophane, or ofa Free-man when he ſhall be- 
come a ſlave, is not admitted by Law 3 becauſe in 
their preſent condition they are not liable to an 
ſuch obligation, and thoſe things only are ſubje 
reunto, which in their own nature may be per- 
ormed at the preſent: and it ſiands not with civill, 
tor naturall reſpe&, to atrend the fall, or misfor- 
tune of a Free-man. For we properly trade and 
traffique in thoſe things, which are in common uſe, 
and may inſtantly be reduced under our power. As 
touching Wines, when they are uudertaken to be 
ven, no particular thing , which may faile , but 
thing in generall, which may at one time or 0- 
ther be performed, is undertaken. And for what is 
inſtanced in a ſhip, which is a particular thing; it is 
to be underſtood, That if it be raken in pieces, with 
apurpoſe, that our of the materialls thereof , ſome 
other thing ſhould be framed, althongh the purpoſe 
being changed, ir be rebuilr againe , yet the firſt 
hip ceaſes to be, and that which. is now builr is 
another ſhip: bur if the bords and planks of a ſhip, 
M 


3 


( 166 ) 


be taken a ſunder. with an intention to repair the 
ſhip, the ſhip ceaſes not po be what it was; and the 
bords and planks being rut to7ether againe, it be- 
comes che ſame ſhip, as when the rimber and mate- 
rialls of a houſe are taken downe, with an intenti- 
on to be (cr up againe,they ſtill belong to the houſe; 
unleſſe they be taken down to the very floore , and 


then ſet up againe, for in that caſe it may be reputed 
another houſe. | 
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PART II. 
TiITEE L 


Of Common and Ocdinary 
Judicature. 


Iudicature by way of Common and Ordinary pro= 
ceedings is, when C auſes of Common Right, are 
tried, and determined by ordinary Tudges,in a 
Legall and uſuall way; wherein are confiderable, 
1. The Perſons, 2. The Proofes, 3. The 
Sentences. 


ct. 
— 


SECT. I. 


Concerning the Perſons, as Judges, 
Parties, Councells, &c. 


1 Of a Minor proceeding as a Fudge. 
D. 42. 1. 37. 
Queſtion was made,Whether a ſentence 
was good, which was given by one, as a 
Judge, who was under the age of twenty 
*. .» fiveyears? Andir ſeemed to ſome, That it 


much conſiſted with Equity , that the ſentence 
| ſhould 
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ſhould be maintained, unlefle he were under the age 
ot eighreen years. Vlpianfaid, That if in ſuch nj 
nority, he ſuſtained tht place of a Magiſtrate , his 
proceedings ought not to be diſliked: Or if he were 
choſen a Judge, by conſent of thoſe, who knew he 
was not of perfe& age, It may be well maintained, 
that the ſentence was good; and therefore if a Mi. 
nor, being Prztor or Conſul, pronounce aſcntence, 
it ſhall be of force; For the Prince who conferred 
the Magiſtracy on him, hath enabled him thereuns 
ro 


2 Of Judges having Juriſdition , in Cauſes of a 
certain Value, or Summe, 


D. 2.1.11. 


Ometimes Juriſdi&ion, or Conuſance, is grant- 

ed and limited to cauſes of a certain quantity, a 

under the value of five pounds. Ir 1s wn 6 
med, If one man at the ſame time, commence divers 
ſuits, before the ſame Judge, fo limited, which be- 
ing taken ingly, are within his Conuſance , but ta- 
ken alrogether are beyond it 3 Whether they may be 
derermined by the fame Judge? Sabinus, Caſſius and 
Proculus, were of opinion , That they might : and 
their opinion was confirmed, by the relolution of 
Antoninus the Emperour. It was alſo queſtioned, |f 
rwo perſons have cauſes of Svir one againſt another, 
one for a greater, the other for a lefler ſumme; 
Whether he. that ſues before a ſuperior Judge ,in 
reſpet of the greater, may be reconvented before 
an inferior Judge, in reſpe& of the cauſe of ale 
ſer fumme? V[pian ſaid, That both the cauſes were 
ro be detera ined before the Judge that _—_ 
nuſance 
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nilance of the greater ſumme; That it he not in the 

wer of a contentious advegſary, tv draw anorher 
- his proper-Judge. Thirdly, it was queſtio- 
ned, If ſeverall perſons, claime diſtin&t intereſts in 
the ſame thing, as in a Suit to divide a common e- 
ſate, or to let out parts, in a common ground; 
Whether to the poynt of JuriſdiRion, the particu- 
kr intereſts ſhall be conſidered fingly, or the whole 
bufinefle? Ofrlzs , and Proculys were of opinion, 
That the particular intereſts were conſiderable; be- 
cauſe every one ſues for his own part. Bur Caſſivs, 
and Pegaſus held, that the whole bufineſſe was to be 
xſpedted, becauſe the whole is brought into queſti- 
on: and it may fall out , that the whole may be ad- 
judged to one patticular. And Vpran faies, That this 
opinion 15 more probable. 


3 of alteration of Fudges, appointed to 
heare the ſame cauſe. 


D. $. 1. 76. 


T4 fe caſe was put, Whether the alteration of the 
pertons, doe not alrer, the Judicature, or 
Court ; As for example , a Commitſion was 

granted to five perſons , to heare and determine a 

aule; and the party ſued, bound himſclfe with ſure- 

ties, to performe the judgement of the Court : the 
auſe depending, ſome of thoſe Judges dyed ,” or 
were diſcharged,and others were appointed in their 
roomes; Whether he ſtands bound to performe the 
kntence, given by the Judges newly appointed, and 
the rel? A/fenys anſwered, that the ſame judicature 
cntinued,not only if one,or two were changed bur 
fthe whole number of Jndges, at ſeverall times, 
were 


- 
- 


, 
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were altered;and faies,it holds not only in this af, 
That the thing continues the ſame , although the 
parts be changed, but in many other bodies; For ir 
1s held the ſame Legion,-or Regiment of Souldiers, 
although many of the firſt be gone , and others re. 
cruited in their roomes: and the people of a Coun- 
try ,are held the ſame , which it was an hundred 
years ſince, although none of that time remaine; 
And it is the ſame ſhip ſtill in reputation , although 
ic hath bin ſo ofren repair'd,that rhere is not a plank 
or a bord lefr, into the place of which , there hath 
not been ſome new piece added: Nay, faies he , If 
any ſhould ſuppoſe , That by the alteration of the 
parts, the whole were not the ſame, it would fol. 
low by the ſame reaſon, That we -our ſelves ſhould 
not be the ſame men we were ſome few years fincs 
Becauſe as the Philoſophers affirme , The Atomsy 

inviſible parts of which we are compos'd, doe dail 

waſt, and ſpend, and others from abroad accrue it 
their ſteads; and thereupon concludes , that where 
the ſame ſpecies, or forme continues, the ſame thing 
or body ſtill remaines. 


4 Of Departure out of a Furiſdiion. , after 


a Suit commenced, 
WA 2. 0. 39. 


young Woman living at Benonia , was ſued 

before rhe Judge of that place , and ſentence 

there was given againſt her. Afterwards ſhe 

was married to a Husband, who lived ar Muting Out 
of that juriſdiionz It was queſtioned, Whether the 
Judge of Bononia, could pur the ſentence in execl- 
tion? VlIpian anſwered, That he might; becauſe the 
ſentence was given before the Marriage : Yea, 


faies farther, That he is of opinion , that he ay 
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x as much, although ſhe had been married at any 
ime, afrer the cauſe began to depend before him. 


SECT. II. 


Of Proofes to be made in Or- 
dinary Proceedings. 


x Of Proofes lying on the Defendants part. 


D. 22. 3. 12. 


Itins gave fifry pounds to Gairs in his 
Will;afterwards he gave the fame ſumme 
ro him in a Codicill. It is conſiderable, 
whether he intended to double the Le- 


'0 


| py given in the Will, or only intended but one 


fry pounds, and mentioned it in his Codicill, nor 
temembring, that he had put ir downe before in his 
Will. It was queſtioned, On whoſe part it lay to 
prove the intention? Celſws ſaid, Art the firſt fighr, 
tſkemed reaſonable, that the Legatary ſuing, ſhould 
prove his intention to double the Legacy . Bur in 
truth, che proofe ſometimes lyes on the defendants 
_ for if one ſuc another for a debt, and he an- 

ers that he hath paid it, he ought to prove the 
payment. And in this cafe, whereas rhe Legatary pro- 
diceth rwo writings, and the heyre affirmes , that 
what is contained in the latter, is of no c>te, ir 
concernes him to prove the ſame. 


2 Of 
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were altered;and faies,it holds nor only in thisak, F fe 
That the thing continues the ſame , although the F®? 
parts be changed, bur in many other bodies; For it 
15 held the ſame Legion,-or Regiment of Souldier, 
although many of the firſt be gone , and others te. 
cruited in their roomes: and the people of a Coun- 
try ,are held the ſame , which it was an hundred 
years ſince, although none of that time remaine; 
And it is the ſame ſhip ſtill in reputation , alrhough Of 
ir hath bin ſo ofren repair'd,that rhere is not a plank 
or a bord lefr, into the place of which , there hath 
not been ſome new piece added: Nay, faies he , If 
any ſhould ſuppoſe , Thar by the alteration of the 
parts, the whole were not the ſame, it would fol} * 
low by the ſame reaſon, That we -our ſelves ſhould 
nor be the ſame men we were ſome few years fin 
Becauſe as the Philoſophers affirme , The Atoms 
inviſible parts of which we are compos'd, doe dai 
waſt, and ſpend, and others from abroad accrue it 
their ſteads; and thereupon concludes , that where 
the ſame ſpecies, or forme continues, the ſame thing 
or body ſtill remaines. 


4 Of Departure out of a Turiſdiion., after 


a Suit commenced, 
LA 2. 3. 29: 


young Woman living at Benonza , was ſued Jprove 
before rhe Judge of that place , and ſentence ruth, 
there was given againſt her. Afterwards ſhe ;f 
was married to a Husband, who lived at Muting out pr 1 
of that jariſdi&ion; It was queſtioned, Whether the JMyme 
Judge of Bononia, could put the ſentence in execu- gret! 
tion? Vlpian anſwered, That he might; becauſe the What 
ſentence was given before the Marriage : Yea, he Jvnce 


faies farther, That he is of opinion , that he w_ 
& 


Fe 
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as much, although ſhe had been married at any 
we, afrer the cauſe began to depend before him. 


Tour SECT. 18, 
ou OfProofes to be made in Or- 
hath dinary Procecdings. 


| fol. x Of Proofes lying on the Defendants part. 


D. 22. 3.12. 


Itius gave fifry pounds to Gairs in his 
Will;afterwards he gave the fame ſumme 
hens ro him in a Codicill. It is confiderable, 
whether he intended to double the Le- 
y given in the Will, or only intended but one 
pounds, and mentioned it in his Codicill, nor 
kmembring, that he had put ir downe before in his 
ill, Ir was queſtioned, On whoſe part it lay to 
prove the intention? Celſus aid, Art the firſt fight, 
tkemed reaſonable, that the Legatary ſuing, ſhould 
| Iprove his intention to double the Legacy . Bur in 
ence Imuth, che proofe ſometimes lyes on the defendants 
5 ſhe Jpure; for if one ſuc another for a debt , and he an- 
; out {vers that he hath paid it, he ought to prove the 
r the [payment And in this caſe, whereas rhe Legatary pro- 
ecu- {xcerh rwo writings, and the heyre affirmes , that 
the Imhat is contained in the latter, is of no cffeR, ir 
z, he Joncernes him to prove the ſame. 


2 Of 
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2 Of proving Mony paid , to be Due, 2 
or not Due. 


D. 22.3. 25. 


Ne ſaed to recover mony, as paid unduely to 
'© another wan, and the queſtion grew, on 

whom it reſted to prove, the mony duely, ot 
unduely paid? Paulus ſaid, The bufineſſe maybef 
thus moderated , I. he who is charged to have re 
ceived mony nor due unto him, denies the receipt 
and he who charged him proves the receipt , with» 
out diſtintion, he who denied the reccipr, it Wf{»od, ! 
will be farther heard, ought to prove, that whathe ſhim fo! 
received was due; For it were very abſurd, That he Jer th 
who denied the receipt of the mony , after thats Jthe Lez 
proved, ſhould require his adverſary to prove thy 
it was nor due. But if at the firſt he acknowledg 
thar he received ſuch mony, the preſumption maks 
for kim, that it was due; Becauſe it is not to be cop 
ceived that any man, eſpecially a provident , and 
diſcreet perſon , would throw away his mony, « Fppro 
be carelefle what became of it:and therefore he who 
affirmes, that the mony paid was nor due , oughtt0 


prove, thar either by errour, and miſtake, or elſeby} 4 
fraud, or ſome probable occaſion, he was moved to 
pay the ſame. 


3 of 
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2 Of Preofe to be made by him who alleadgeth, 
what «x contrary to common reputation. 


D. 22. 3.15. 


» Un Aixs Seius having Brothers, by a Codicill 
ly, of ve them Legacies, and Mevius his repured 

ch after his death ſucceeded him as heyre, 
'e Ieefpd paid the Legacies to the Brothers , who recei- 


nl rm'd by the acquittances , given for the receipt 
: COF Wfthe Legacies, if the contrary could be proved: 
t Mevius being reputed the ſonne of Gaius Seins, 
y, T Ip prove the contrary, lay on the Brothers pare. 


leby 4 Of Monies mentioned to be due in a Letter. 
D. 16. 3. 26. $ 2. 


(7 Iris wrote to Sempronis, That he had in his 
keeping twenty pound; belonging to him , our 
ofwhich Sempronizss owed him five , and five more 
were due to Tit;us,upon Sempronius his Fathers ac- 
count: It was queſtioned, Whether this writing a- 
mounted ro an obligation? Paulus anſwered , 
I That the writing, being declaratory only , made 
tw contract ; but might be of uſe to "_ 
the 
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the mony left in truſt ig the hands of Titi»; hit tough 


meMOT 


whether it were of any force to prove the ſumsdu 
unto himſelfe, he ſaies the Judge , our of othercir- 
cumſtances,may determine. 


s Of Proofe contrary to a Writing Cancelled. 
D. 22. 3. 24- 


A Writing or Bond , wherein was contained; 


that one was indebted to another, was four 

cancelled. Ir was queſtioned , Whether tl 
Creditor were concluded thereby? Modeſtinus anget 
ſwered, That ir was a great preſumption, thattheſſ".* 
debt was ſatisfied; bur if the Creditor by evident" 
proofes, could make it appeare , that it was not &ÞF:-. 
tisfied, he ought to be heard. 


6 Of proving a thing beyond Memory. 
D. 22. 3. 28. 


Ne brought an ation againſt his Neighbougp. 
() for an annoyance proceeding from a worke tom 
in his ground, ſuppoſed to be of late eretti "ay 


on. The iſſue proved, whether within memory ,oÞ,, a 
beyond? It was queſtioned , what ſhould ferve for F 
proofe? Labeo was of opinion, That it was ſufficient, 
If fome could fay, thar they remembred when it ws bee 
done, to prove it to have been done within memo» - 
ry: Paulus adds , That it is not requifire to prove by 
preciſely rhe day, or yeare, when it was done ; be« [, eld 
cauſe it may happen, that ſume may remember , that 
it was done in their time, and not be able to ſayin 
whar year. On the other fide, If it be the common 
opinion, that none Jiving had ſeen , or heard when 
It wa: done, nor at any time had heard other men 


ſay, that chey-had-ſeen or heard, when it was done, 
x it 


(185) 
: hr [fought ro be ſuppoſed, that it was done beyond 
msdue 4 
= 7 Of Proofe by one Witneſſe. 
D. 33. 4. 14. 


Heopompus having a ſonne called Caius , and 
two Daughters, the elder Attia, who was be- 
ſtowed in Marriage, and the younger Criſpina, 
de all three his heyres equally : and afterwards 
: aCodicill declared as followeth, I defire that 
_ daughter Criſpina, be given in Marriage to one, 
arche (909m my Kindred and friends ſhall approve 3 and 
ident $f Per portion, Polliams knows my mind , how 
gre | intend to make her equall ro her ſiſter Attia. 
mſpina being Married according to her Fathers 
ll, her Hasband demanded as much, for her por- 
hou, as was given with her fiſter Attia , when ſhee 

ms married: Gatzs, and Attia refuſing, che Hushand 
dduced Pollianys before the Judge , who being 

pon orne, depoſed, that it was the Fathers will , that 
Wl * youngeſt Daughter, ſhould have as much for her 
tion, as he had formerly given with her ſiſter. 
was queſtioned, Whether it ought to be ſo adjud- 


ained; 
ne 


ot 


yvorke 


refti 


A's Fd upon the depoſition ofa ſingle witneſſe? Scewo- 
ient | anſwered, That the judge was ro confider , that 
wall Teſtator in his will , had referr'd himlſelfe to 
.mo- if Teſtimony of the witneſſez and therefore ont of 
rows (EEſtate common to the three heyres, he was to al- 


"It by as much to the younger, as had been given to 
';  Itrelder, 


SECT. 


(176) 
SECT, Mt i 


Of Sentences given in Or- 
dinary Cauiess C 


1 Of Fudees diſſenting in their Sentences, Credi 
D, 42. 1. 38. "g 


T was queſtioned, If the Judges, who aret 
give ſentence, are divided equally in their 6 


pinions, Which opinion ought to take effe} 

Paulus ſaid, That if they were Judges int 
cauſe concerning Freedome, or for a Will, t 
ſhall carry it whoare for freedome, or for the Will 
and ifir be a cauſe of another nature , they whoare 
for the Defendant: bur if there be a condemnarion 
in different ſummes, Fuljanus faies, That the (et 
rence ought to hold, which is for the lefler ſumme. 


2 Of divers Perſons condemned in the 


lame Summe. are 
D: 42. 1+ 38. prefer 
low 


Ive Perſons , were condemned in the fame 
ſumme, viz. ofa hundred pound. It was queſti- ar 
oned, Whether the ſentence were diviſible, a}; 
cording to the number of the perſons, or indiviſ 
ble, ſo that each of them was liable ro the whole} 1” 
Papinian was of opinion, That it was diviſible, and 
the parties condemned were to pay only Equal Wo 


arts. 
| 30 


* >; \ 2 


. 7 . - 
= (177) 


3 Of a Sentence given betwixt two, not pteju- 
dicing a third party. 


D. 20. 4. 16, 


three Creditors, firſt ro Eutichiana , ſecondly 

to Turbo, and thirdly to Rufws.Rufwus the third 
Creditor, having gotren pcfletiion of the ground, 
Eutichiana commenced a ſuit againſt him , for the 
ime, wherein ſhee was overthrown, and fate down 
the ſentence; Afrerwards Turbo commenced a 
itagainſt Rufus , and was likewiſe caſt thereinz 
t he appealed before the Judges of appeale. It was 
red, Whether Rufus, having prevailed againſt 
Eitichiana the firſt, ought nor tobe maintained in 
1s poſſeſſion againſt Turbo the ſecond Creditor z or 
hether Eutichiang being removed by a ſentence,. 
which ſhe ſubmitted, Turbo ſhoviId nor ſucceed 
, and exclude Rufus. It was alleadg'd for Rufus, 
tit was a rule, tharc if the third Credi:or fatisfy 
the mony owing to the firſt, he ſhall ſucceed in his 
tome , for ſo much as he paid: and ſome were of 
opinion, that in this caſe alſo, the third Creditor 
taving prevailed againſt the firſt , he ought to be 
peferr'd before the ſecond; but Paulus by no means 
Jllowed thereof: His reaſon was, That the ſentence 
given againſt the frſt, could not prejudice the ſe- 
«2c | 0d, no more then if it had been given againſt the 
.- { cond, it ſhould have prejudiced the firſt; And 
hole therefore he concludes, That the third Creditor, 
did nor ſucceed in the place of the firſt , whom he 
temoved, neither could the ſentence given berwixt 
Wo parties, either availe , or prejudice any 
N elle, 


Y Laudius Felj, , engaged the ſame ground to 


(198) | 
elſe, wh- was nor party to the ſate ; and therefore, 
withqut any impeachment of the ſentence giyenz 


gainſt rhe firſt, the right of the ſecond Creditor te 
maines entire, 


(179) 
TT LE- I. 


Of Arbitrement. 


Urbitrement is, when cauſes of difference are re= 
ferred to private Perſons, by conſent of the par- 


LB 


| ties, or by appoyntment of the Ordinary Tudye, 
to be beard and determined, without Legall, and 
formall Proceedings, in which are conſiderable, 
1. Touching the power of Arbitrators in gene 
rall. 2. Concerning differences betwixt Borde= 
| rers,and Partners, and 3. betwixt Coheyres,&c. 


SECTI. t&. 


Touching the Power of Arbitrators in 
generall;as,concerning their choyce, 
their Commillion, and Orders. 


Of a Reference made, with Power to 
aſſume an Vmpiex. 


D.4.8.17.5 5. 


F adifterence be referred, by way of Com- 
promiſe, to the determination of rwo Arhi- 
trators, with power given to them, if they 
ſhall not agree, to aſſume a third man: V!pian 


I 


[ 


$0f opinion, thar ſuch a - paggar is not good; be- 
2 


cauſe 


(130) 
* becauſe they may difF-- about the perſon: but if ithe 
agreed, that they ſhi aſſume Sempronjus ,the reſe- 
rence is of force; becauſe they haye no powerto Ihis a 
diflent therein. houn 


2 Of all differences -efer'd , whereof ſome are {orsx 
omitte herelation. 


D. 4. 8.43. 


Veius Titius and Sempronius agreed to ſtand ty 
L the award of a certain Arbitrator , concerning 

all differences berwixr them . But by Error, Þ 
Miſtake, Lucius Titius omitted to fer downe in 
writing , ſome cauſes of difference on his part, and 
ſo the Arbitrator could determine nothing concers 
ing thoſe. It was queſtioned, whether he wereh 
concluded, that he might not afterwards ſeek rems 
dy, for thoſe matters? Scevola anſwered , He might, 
and not incur the penalty of the bond, to obſerre 
the award; But if choſe matrers were purpoſely & 
mitted, for his own advantage , he may afterwark 
ſue, but he muſt pay the penalty. | "i 


3 Ofa Com-promiſe of all matters, to be deter- 
mined at the ſame time. 


D. 4. 8. 25. 


Tr was agreed in a Com-promiſe, or reference, | , 
I that an Arbitrator ſhould, wichina month ,o0} T F 

the ſame day, pronounce of all differences ref&- 
red unto him, and that ifheſaw cane, he might} fe 
prorogue the buſineſle ro a longer time . The Arbi- 
trator, Within the time, delivered his judgement o | of t 
ſome matters , and left others undetermin'd , prv | liftee 
Heng rogueily 


re 
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woneing the bufineſſe ro a lo” <-r day. It was que- 
fioned, whether the parries were bound to ſtand to 
his award? Labeo aniwered , That they were not 
hound, only the prorogation was good: Vlpian ap- 
proves his opinion, becauſe it is nor in the arbitra- 
tors power, to change, or | Ten, what was agreed 
won in the reference , anc n1erefore he ought ro 
have examined all the diffe: :nces , and at once, ro 
have given judgement concerning all. 


4 Ofathird Arbitrator abſent. 
D. 4.8. 27.9 3. 


T F three be choſen Arbitrators, the award of two 
of them 1s effeuall , if the third be preſent , 0- 


” therwiſe nor, faics Celſ#s , becauſe the reference 


FIT 


o more then two, and che third perſon, if he had 
n preſenr, might happily have moved the other 
o; to have been of his opinion; Bur put the caſe, 
ethird man abſent, was of the ſame opinion with 
e other rwo? Pomponing faies , the award is not 
od without him, becauſe they ought all of them 
rerally, to deliver their judgements. 


5s Of different Judgements, given by 
Arbitrators. 


D. 4.8; 27.5 3. 


F there be divers Arbitrators, and they 
ive differcat judgements, as if of fower two ah- 
olre, and rwo condemne, the award is of no 
force. Hereupon FJulianus puts a queſtion , If 
of three Arbirrators one condemne a party in 
ffreene pounds , another in tenne, a third in 
N 3 fivc 
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five,in regard they all aiffer one from another, What 
effect ſhall the awara rake? He himlſelfe reſolyes it, 
ſaying, That the condemnation in five ponnds,ſhall 
ſtand good; Becaufe he that condemned in fifteen, 
and he that condemned in tenne , doe borh imply ( 
the ſumme of five pounds, that ſumme being inclu- 
ded in both the other. 


6 Of an Award given, and the Parties not 
required to ſtand to it. 


D. 4. 8. 44+ 


Controverſy grew betwixt Caſtellianus and 
A Seirs, about the limits and bounds of fomeÞ 

grounds; and they choſe an Arbitrator , wi Þ 
ſhould determine the difference: he gave up his 
ward in the preſence of the parties, and ſet out th 
bounds ( but haply required neither of them, y 
ſtand to his award, ) It was queſtioned, Whether 
Caſtellianus did not conforme thereunto , he were 
liable to pay the penalty, to which he was boundin 
the compromiſe? Scewla anſwered , That if hedid 
not ſubmit, unto the determination made in the 
preſence of them both, he was liable to the Penak 
ty. 


SECT. 


(183) 
wal SECT. II. 


imply | Concerning Borderers and Partners, as 
_ to the ſetting out, of the Limits and 
bounds of Lands adjoyning, and the 
making partition oft things which 
were held in Common. 


Of two owners in Common of one ground , one 


# | 

f Fo | of them being ſole owner , of the 

, wh | next adjoymng. 

his 

ut th D, 10.1.4. F 7. 

m : 

rel F Titi4s and Sempronzus be Owners in com- 
were mon of one ground, and Sempronjus alone of 
ind in another adjoyning; It was queſtioned, Whe- 


» ther they might be adimirted ro come toa try- 
labout the limits of thoſe grounds? Pomponins ſaid; 
hey could nor be admitted 3 becauſe they; bein 
ners, cannot become adverſaries in the ſame 
Gk, bur are held as one; and the ſame perſon: nei- 
ther whileſt they continue ſo, can they he admitted 
indire&tly; becauſe he, that hath the ground ſole to 
himſelfe, and the ground common with another, 
'T, | may (ell his right in either of them and then a try- 


dl may be had. 
2 Of 
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2 Of Tree growing upon two ſeverall grounds, 
coming to be divided. 


D. 10. 3. 19. 


Tree ſtanding, and growing in the confines 
A of two grounds, belouging to ſeverall ow- 
| ners, as loug as it continues in the place, he 
longs to both equally , for ſo much as ariſeth from 
the roots in their ſeverall grounds,and cannot come 
into diviſion, as a thing common betwixt them: but 
if it ſhall be blown downe, by the Wind , or cut þ 
downe, and ſever'd from the ground , it then be- 
comes wholly, without diſtin&ion of parrs , com- 
mon to both, and may come inro diviſion faies Pate 
_— right of property being confounded betwixt 
them. 


3 Of Goods gotten by a common Servant, 
ſubmitted to drvifeon. 


D. 10.3. 24. 


F a Bond-man common to two Maſters, with the 

mony or means of one of. them , gained ſome- 
thing, it cannot be denied,but what he hath gained, 
is common to both, faith Zulianus: but if they come 
to a divifion , of what is common betwixt them, 
he,out of whoſe mony, or means it was gained, ſhall 
be allowed ro make his choyce thereof ; becauſe it 
agrees with faire dealing, that any one may aſſume 


that ſpecially ro himſelfe, which was gained out of 
his own mony or means. 


4 Of 


C185). 


4 Of charges laid out, to improve a common 
Ground, deſired to be divided. 


D. 10. 3. 14. 
fines 
OW- Ne laid out charges to improve a common 
, be- ground, which he conceived to be folely his 
rom owne; Afterwards he finds, that it was com- 


ome Jon to him with another. It was queſtioned, How 
but emight have conſideration for his charges, If a- 
cut hy une ſhould challenge , or clayme a dittinct parr 
be» bf that ground? It is adwitted, that that part mighr 


derained, unrill the charges were latisfed,& hap- 
ily, if one claiming iutereſt in common , ſue to 

toa diviſion , in Equity he may be allowed 
fame; Bur it is farther queſtioned, if he who 
Sat charges ſell his part, whether the purchaſer, 
exſpe&t the ſame conſideration? Ard in caſe, 
e claime a diſtin& parr, by way of property, it is 
nred, thar he ſhall have the ſame power to re- 
Ine, untill ſatisfaction be given unto him, and ir 
reaſonable faith Paulus, That he ſhould have it in 
is caſe alſo: But if he beſtowed charges,conceive- 
the ground ro be common to him, with Titiws, 
hereas in truth, it was common to him with Ma- 
ts, whereas in the former caſe, he had only the 
temedy of retention, becauſe laying ir out, as vpon 
tis owne, he had no purpoſe to oblige any other, in 
this caſe he way have other remedy , becauſe al- 
though he were miſtaken in the owner, yet his 
purpoſe was to oblige the owner whoſoever 
te was, no lefle then when one man in con- 
emplation of another , doth bufſines for his uſe, 
nd profir, whereby he hath a ſpeciall Aion a- 
of inſt him , and therefore in this caſe alſo , when 
a COM» 


the 
me- 


hall 


elit 
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a common ground is improved, fatisfation ſhall be 


allowed in that ſuit,” wherein things common are 
brought into diviſion. 


5s Of a Common ground, deſired to be divided,where- 
in one mans intereſt was pawned, the 
others is ſold. p—— 


D. 10. 3.7. $ 13> 


Itizs and Sempronizs having a ground commori 
between them, Titizs pawned his right andÞ Co 
intereſt therein to Mevixs, for a ſumme of 
mony, to be paid at a certain day:the day being paſt; 
and Titus his intereſt forfeited, Sempronis defirons 
to have what was common betwixt him and Titiw 
divided, profered to Mevizs, his choyce, to take # 
the beſt value his right and intereſt in the ſame 
ground, or to give to him the beſt value , for what 
belong'd to Titus: Mevius out-bidding Sempron 
he yeelded up his right and inrereſt in the ground 
unto him: Then Titus tendred ro Mavins, the mo 
ny which he had borrowed, and defired his formet 
right, and intereſt in the ground, to be reſtored un- 
to him. It was queſtioned , Whether M2v1us were 
bound to reſtore it? It was anſwered, (faith Vlpian) J,q ( 
Thar Titius ought not to be heard,unlefſe he would }; reſ 
allo redeeme the intereſt of Sempronius in the Jy. v 
ground, which upon bidding more mony was ad- |, - 
judged ro Mevius; And it was ſhewed for reaſon, | * 
That if he who had right to part of a houſe had fold 
it, and, before delivery thereof, were &alled to ad- 
mir a diviſion; and upon offerture of him who had 
the other part, that he who would give moſt ſhould 
have both, thar other part were adjud3ed to him, 
who had firſt ſold his part, then notjdelivered; it 
Ea Was 


C187) 
s reſolved, that he who had bought the firſt part, 
ld not recover it, unlefle he would redeeme the 
jole; becauſe the condition of him who firſt ſold 
lis right ro a part, was much better now he having 
ined the whole, 


SECT. IL. 


: Concerning Co-heyres, as when an E- 
ſtate or Inheritance devis'd amongſt 


them, is defir'd to be divided. 


D. 10. 2. 52.$ 2. 


1 Of Compenſation in reſpe# of things , of 
| unequal value, divided. 

| N Arbitrator,choſen to divide an eftate 

betwixt two brothers, thought it fir to 

; allow ſome things in kind of unequall 

| value to either of them, which he inten- 

an) fied to ſupply, by adjudging mony proportionably 

in reſpe& of thoſe things. It was queſtioned , Whe- 

ther he might make compenſation after that man- 
ter? Julianus anſwered that he might, 


2 Of 
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2 Of charges beſtowed by « Father on his Sonne, 
in the way of Learning. 


D. 10. 2. $. 


Father farniſhed his ſonne, being at his own 
A diſpoſing, and travelling abroad , to attain 


Learning , with many things neceſlary for Þ 


his maintenance, and furcherance in that way. It 
was queſtioned, whether the Fathers eſtate coming 
ro be divided, thoſe allowances which his Father 
had given him , might not be compnred into the 
Sonnes portion? Vipian ſaid, That if the Father in 
rended not to give him credironly for thoſe things; 
but that out of his Fatherly afte@is,he furniſhr him; 
with the ſame, it will not ſtand with Equity, rode- 
falcate any thing of his juſt portion, in reſpet 
thereof. 


3 Of a Sonnes portion Pawned in his Fathers 
life time. 


D. 10, 2. 39. 


Father, in his lifetime, divided his goods 4- 
monegſt his two ſonnes; and in his laſt Will, 
he confirmed that diviſion , and provided, 

that what debts any of them owed, or ſhuuld incur, 
he alone ſhould undergoe the burthen thereof. Af- 
terwards one of his ſonnes,,with the Fathers privi- 
ty, borrowed mony, and with his conſent, pawned 
ſome grounds, which his Father had atiigned unto 
him, and held the poſleflion of the ſame , after his 
Fathers death. It was queſtioned, Whether , if the 
mony heing unpaid, the Creditor ſhould ſell thoſe 
grounds, the Co-heyte upon a diviſion of the eſtate, 
were bound to allow any thing to him in repo? 
thereol, 


(189) 


' Fhereof. Srevola anſwered, That as the caſe was pro- 
3 Jhoſe, he was not bound to allow him any thing, 


4 Ofa Ground, wherein were Monuments of 
Anceſtors, defired to be divided. 


on D. 10. 2. 30. 

train | ; 

7 for Ne puts a caſe to Modeftinus thus, There is a 

y. It certain ground common to me, and a young 

ning maiden, my Co-heyre, who is under the age 

ther Jeftwelve years 3 in which ground the reliques of 
nine,and her Anceſtors are preſerved: the Tutors 


ffche young Maiden , have a defire, ro ſell that 
undzl doe not like it: but being not able to pur- 
thaſe the whole, I am willing to reraine, ſo much, 
s may come to my ſhar« 3 and would, as much as in 
ne lies, obſerve the reſpect due unto thar place. 
would gladly know, Whether I may not obtaine of 
the Arbitrator,appointed , to divide the eſtate be- 
ixt us, that parting the reſt of the inherirance, he 
yallot us ſeverall portions in that ground? Mode- 
ms anſwered, Thar he faw nothing , as the caſe 
was propoſed, but thar the Arbitrator appointed to 
- Idivide the eſtate, might make partition of that 
ground as it is defired 3 and not meddle with the 
led, Yplace where che Monuments are , but leave to the 
cur, Jiverall heyres, that entire right therein which be- 
Af- Þ longs unto them, 


s Of 
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s Of Brothers agreeing to diviſion, without 
the Arbitrators conſent 


D. 10. 2. 57. 


N Arbitrator being appointed betwixt two 

A Brothers, they agreeing made a diviſion 4 

mong themſelves, as it becomed loving Bro« 

thers. It was queſtioned , Whether it were good, 

without the Arbitrators confirmation? Papinian faid, 

£ was good,unleſle by defect of age , it were inluf, 
C1ENT, 


rit 


LE 
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SiTLE-II. 


Of Maritine Judicature. 


laritine Judicature is, wherein Cauſes con= 

cerning Navigation andTrade by Sea,are 
© diſcuſt; as 1. Concerning ſhipps, and 
freighting of ſhipps. 2. Concerning dam- 
mages done to ſhipps, and goods, ormo- 
nies adventured. 3. Concerning Contri- 
bution, Fiſhing,&c. 


SECT. TI. 
Of Shipps, and Freighting of Shipps. 


1 Of a Ship built with another mans materials. 
D. 6. 1. 61. 


Inicius was askt the queſtion,whether if one 
repaired his ſhip,with materialls belonging 


to another man , his righr continued the 
ine? To which he anſwered, It did. But Fulianus 
lid, That if in building a ſhip he had done ſo, the 
ght had been otherwiſe ; becauſe the property of 
he whole ſhip ſhall be reckoned , from the right 
mich any one hath, unto the keele, or bortome, 
which 
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which is the principall part, on which all the reſtis hon 
built, ON ng the 
my hy 

2 Of Profits due for another man Shippe. tat ch 

D. 6.1. 62.& 75.1. 12.61. ſands 

; ; | pony « 

] F a ſhippebe in poſleſlion of one, who knowes tht ma 
he hath no right thereunto, he may be ſued for 


fuch profits, as might have heen made by the true 
owner, by employment thereof: But jt is otherwiſe, þ 
if any one in the ſame manner , have monies in his 
hands, which belong to another man ; for he is noth 
bound to pay intereft for the ſame . Papintian faics, 
That although intereſt, or uſe mony in that ca, 4 
cannot be demanded, yet freight may; Becauſe the 
only end of ſhipping , is the employment theredh, 
and therefore, if the ſhip be employed , the owne 
is liable to the dang?#r, that may happen unto it: be 
mony is not intended , only to be put to uſe; ant 
therefore he that purs it to uſe, runs the hazard, not 


ind, 


the owner thereof. ods 
, ne BO 

3 Of Monies lent to a Maſter to repaire his Ship, Fer t| 

D. 14. 1. 17. raigh! 


Thar t 

Veins Titins appointed Stichus Maſter of hisYhe ow 
ſhippe, who borrowed mony, and gave ſecurt- fit yer 

ry for the ſame, as if he had received it, for theJjq the 
repairing of his ſhippe. It was queſtioned, Wherhet [yy fra 
Lucius Titins were bound to repay the Mony, in caſe 
he who lent ir, could nor prove, that the Mony was 
iwployed accordingly ? Africanus anſwered , That 
the Creditor had ſufficient cauſe of ation, if, when 
the mony was lent, the ſhippe was in that conditl- 
on, that it was neceſlary, it ſhould be repaired: For 
as it were unreaſonoble, that the Credicor how 
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reſt iz ſebound, to take upon him the care, of the repair- 
ag the ſhip, and ſupply the own,,rs roome, (which 

ſbe ſo, if it ſhould be neceſlaty for him ro prove 
tatthe mony was laid our upon the ſhip ) fo ir 
ſands with reaſon, that he be ſure that he lends his 
pony on ſich an occaſion, as whereby the Maſters 
nowes fat may oblige the owner, which he cannot doe 0- 
d for fherwiſe, unlefle he knowes,that the mouy borrow- 
e true fe was neceſſary, for the repaire of the ſhip; and 
rwile, ſherefore, if the ſhip wanted ſome repaircs , and a 
in his fre greater ſumme was lenc, than was ncedfull, the 
is not fowner ſhall not be liable for the whole. 


ſaics, 

cal} 4 Of Goods removed out of a ſhip that was hired. 

e the D. 14.2. 10 

areaf 14-2. 10: | 
Wer Ne hyred a ſhip, and conditioned to have his 
t: by goods conveyed by Sea therein. The Maſter 
; and of the ſhip, not ignorant of the Merchants 


, not hind, without any neceſlary cauſe, removed thoſe 
ods into another ſhip; which ſhip together with 
he goods, were caſt away. It was queſtioned, Whe- 

iÞ. the owner of the ſhip, which was taken to 
faighc, were lyable for thoſe goods. Labe ſaid, 

_ Thar the Merchant had juſt cauſe of ation againſt 

f his Fe owner, or Maſter of thar ſhip. But Paulus iaies, 

uſl- Ft were otherwiſe, if both the ſhips were caſt away 

r the Jy the Game voyage, and ir ſo happened, withour a- 

mer [yy fraud, or fault of the Marriners. 


hen O 5 of 
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s Of aVoage hindered by prohibited Goods, | * _ 
. # C2L r 
D. 19, 2. 61. hand 11 


ime, a 
Ne let his ſhip for a certain freight, to goe 4 rcation 
voyage from the Province of Cyrene, to Aqu{{ Wane 
leia in Italy z which ſhip was laden withi@e©; © 

three thouſand Jarres of Ort, and eight thouſandWjen 

buſhells of Corne : bur it happened, that the ſhin roW 
was imbargued nine months, in the province ; andge dc 
at laſt the lading was taken away, as forfeited. 1Þ viol 
was queſtioned, Whether the owner, or maſter off{ner | 
the ſhip might require the freight agreed upoyſtned, 

Scevola anſwered, That, as the caſe was propoſed, iniO!1 

he might. plige 


SEQCHS. -3L 
Of Damages done to Ships : and of 


Goods, and Monies adven- 
tured at Sea, 


x Of one Ship doing Dammage to another. 

' D. 9. 2. 29.9 2.4. = 

fl 

F one mans ſhip fell fowle upon the Barqie Fofda 

of another , whereby dammage was done to Þhoun 

the barque. It was queſtioned, How , and by Þ ſpoy 

= whom ſatisfa&tion was to be given? Proculw Þ'whit 
faid, if it were inthe power of the Marinets ,!0 Þ thoh 
hare 
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- eprevented the dammage, and by their fault ir 
gomirred, they are liable to make fatisfa&0nz 
cauſe there is little difference , whether they had 
hand in doing the hutr , or by nor turning the 
ime, and by ſuffering the ſhip to fall foule , they 
O goe a fcafioned the fame; Bur if, by breaking of a Cable, 
» Age want of Marriners in the ſhip, the dammage hap- 
cd, the aftion lies againſt the Maſter of che ſhip. 
ems faies, If one ſhip overrunne another come- 
towards her, an action lies, as in cafe of dam» 
Woe done purpoſely:bur if the ſhip were driven on 
Þ violently, that her conrſe could nor be ſtaid, the 
er is liable to nothing : and if any thing hap- 
ned, by the faulr of the Marriners , Vlpian is of 
pinion, that a penalry due by Law, for a fault or 
pligence, is (ufficienr. 


2 Of Dammage done to the Tackle of a ſhip. 
D. 9g. 2.29.95. &3. 


F any man cut the Cable, whereby a ſhip was 
faſtned, by occafion whereof, the ſhip periſheth, 

of {| the owner harh his remedy, faith Vipian , by an 
tion of the caſe. Bur if one ſhip, by rhe violence 
the Wind,be driven athwart the anchor cables of 
mocher, and the Marriners of that ſhip, having no 
tther means to get clears, doe cut the cable, Labeo 
les, that no aftion lies againſt them. Labeo, and 
Proculys hold the ke , If a ſhip be forfed to fall 
feule, on Fiſhermens netcs. Bur if it happen by de- 
aulr of the Marriners, they are liable ro the penalty 
9H Fofdammage done by default ; and in caſe they be 
> [0 Thound to make ſatisfattion, for the nerts broken,or 
I by poyled, yer they are not liable for the value of fiſh, 
us | which may be ſuppoſed might have been taken ,in 


110 I thoſe nerrs, in cafe chey had nor been broken; Be- 
are O 2 caufe 


(196) 
cauſe, it is uncertain, whether any would have beeg 
taken, Or no. + . 


3 Of a Merchars ſervant, appointed to receive 
mony, giving longer time, 


D. 45s. I. 122. 


rQ 
Allimachus at Beritum in Syria, borrowed pht | 
ny of Stichus, Servant, or Fattor to Seiws, likaaſen 
ving in Rome, to be tranſported , at the ha-rend 
zard of Seius , to Brunduſtum in Italy; and covenan- 
red ro pay double intereſt for the ſame , for foure 
Months : and for performance , engaged all the 
goods he had laden ar Beritum to be tranſportedtof 
Brunduſum,and all ſuch as he ſhould Iade at Brunds fjrop 
frum to be brought back to Beritum. It was aſt 
wards, more particularly agreed betwixt they 
That when Ca/lmachus was arrived at Brunduſun, 
within a month after , he ſhould, with ſuch good 4 
as he bought there, returne againe in his ſhi 
to Beritum 3; or if within that month he ſhould 
not relade his ſhip with goods , and ſer faile from 
thence, he ſhould forthwith pay the mony borrow- 
ed, with the full intereſt, as if the voyage were fi-Þ £ 
niſht; and defray the charges of Seizs his ſervant, 
ſent with him to receive the ſame, and to convey ith; 
to Rome: and this being propounded and required, þ,11 
by Stichus ſervant ro Ser , was fully underraken, 


and promiſed by Callzmachus. The goods intended _ 
ro be rerurncd to Berizum being laden aboard the 


ſhip before the day limited , Callimachus having Ig, © 
ſome occaſion of longer ſtay, Eros fellow-fervant 

to Stichus, who was ſent along with him, giving ing 
his con.ent, they pur not forth to Sea, untill all the Jyg2. 


crime here 
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limited was fully paſt ; and afterwards in the 
turne, the ſhip and goods were caſt away, it was 
ſtioned, Wherher Caliltmachus 'were bound, to 
ve ike good the mony borrowed, and intereſt there- 
fro Seius? Lt ſeemed that he was bound ; hecauſe 
did nor fer faile, from Brun1uſrum , untill after 
time, thar he ſhould have delivered in the mo- 
\to be conveyed ro Rome. And whereas it, 
wht be pleaded for him , thar he ſtayed by the 
ſent of £105, ſervant ro Setus , ſent with him to 
ad chat hufinefle ; To thar it might be replied, 
at Eros had no orher commi:fton, bur to receive 
mony at the time appoinred, and to convey, or 
pexchange, 10 returne the ſame ro Rome. Scevols 
ſwered. Thar upon the whole matter , as it was 
opoſed, Callimachus was bound to pay to Seius, 
h che mony borrowed, and intereſt. 


4 Of Intereſt of Monies adventured at Sea. 


D. 22. 2. 6. 
: N Uſtrer lent monies to a Merchant ,at dou- 
Te fi ble intereſt, for which were engaged , the 
"vant, goods in a ſhip wherein the Merchant made 


"ey his voyage; our of which, if the debt, and intereſt, 
red, vald not be raiſed, It was agrecd , that the Mer- 
ken, ants goods laden abord other ſhips, and engaged 
nded i; monies to other Creditors, ſhould likewiſe be 
| the bliged ' for ſo much, as ſhould remaine after 
VIDS the other Creditors were farisfhed. The ſhip 
valt herein the Merchant rook his voyage, ha- 
mT Iing ' goods enough tn anſwer the whole debt, 
1 the fore che day, and place appointed _ 


rime liereof, was caſt ow it was q _ 
3 = 
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Whether the Uſurer might have recourſe againit 


the goods in the other ſhip, in caſe any thing 


mained? Paulus anſwered, Thar in other contratzK 


of lending mony, the hazard and loſſe of the thing 


lent, and what 1s engaged for it, belongs to the Regs 


ceiver, not to the Creditor. But when monies 
lent, upon a Sea voyage,lIt is intended that the 
ditor, cannot demand any thing, unles the ſhip e 

aged, Within the time prefixt for payment, arti 
Pokey at the Port appointed : and therefore rhe cc 


dition failing in this caſe , the obligation for thi 


principall , and conſequently for the intereſt wa 
determined, alcthopgh ſome of the goods, whid 
were engaged for payment , were ſaved in othe 
ſhips. Bur irc may be rhen demanded, In what ca 
might the Creditor have been relieved, in reſpett 
thoſe goods? It was anſwered, In cafe the Ma 
chants ſhip had ſafely arriyed, and the goods tha 
in had proved inſufficient , although that ſhip, & 
rer the time appointed for paiment, had been call 
away. | | 


5s Of Intereſt due although not Demanded. 
D. 44.7 23. 
vn, the owner of a ſhip , being bound 
M from Genua to Naples, borrowed mony 
Cans at Genua, to be paid at Naples, to the 


ſervant of Caius, on the firſt of September follow- 
ing; and, as the manner js , covenanted by way 0 


penalty, to pay a certain ſumme weekly, for theſer-Þ 


vants attendance. If the mony were not paid at tha 


day, The ſervant at the day appointed , receiving] 


part of the mony, demanded no more, at that time; 
and within a fortnight after, demanded rhe reſt. It] 
was queſtioned, Whether Mzvins were boundto 

pa) 


act 


4 
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 Inaccording to the Covenant, for that time, in re- 
| nothing was demanded of him? Africanus an- 
red, That what was agreed upon, by way of pe- 
' was due for that time ; and it had grown on 

foe ſtill, alchoagh ic had not been at all demanded; 
her could the payment thereofbe avoyded , un- 
the mony had been tendered , and Mevis in 
p way faulty thar it was not paid. Otherwiſe iz 
ighr be faid, That if the ſervant, having begun to 
nand the mony, had afcerwards by occaſion of 

kneſle deſiſted, the penalty were nor duc. 


SECT, UML, 


e 
Js 


Df Contribution for loſſes ſu- 
ſtained in Sea voyages, and 
of Fiſhing, &c. 


1 Of Contribution to be made for Merchants 


Goods caſt over bord. 
zound 
Ny 0 D. 14. 2. 2. $2. 
0 the 
low- 


Any Merchants, baving put divers ſorts 
of commodiries abord a ſhip, wherem 
likewiſe were diveric paſſengers; a 


e fer-f} hs » violenc ſtorme ariſing, It was found 
tha f neceſſary to caſt our ſome mens goods: whereupon 
vingÞ feverall Queries were made, as, Whether ſuch were 
we; {bound , to contribute to the lofle , who had no 
ſt. t Þ goods of burthen aboard the ſhip, bur Learles, jew- 
dof O 4 clls, 
pay 
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ells and the like, and if contribution were die fox 
them, in what proportion was it to be made? Then, Jul 
whether thoſe who had no goods , at all. on bord, 
were bound ro pay any thing, as free-men having 
their lives ſaved, It was reſolved, faith Paulus, That Þ #+ 
all ought to concribute, whom it concerned to have 
thoſe goods caſt over bord ; becauſe the goods fa 
ved, owe that duty towards the goods loſt, yea the 
owner ought to be charged, in regard of his ſhip, 
Secondly that the proportion was to be ſet , accor- 
ding to the value of the goods, which were caſt a- 
way; bur the lives of rhe paſſengers being free-men 
could admit no valuation, yet they were to pay for 
their cloaths, their rings, and all chings elſe, which 
they carried about them, nnlefle ſuch as was raken 
with them, to be ſpent in the ſhip, as Victualls, or 
rhe like, which are exempted, becauſe if it fall out, 
that there be want in the voyage , they muft nece 
farily be delivered up, to be ſpent in common, 


_ 


2 Of loſſes ſuſtained by a Ship , not liatle 


to Contributien. 


D. 14. 2. 6. 


h Ship ſurprized with a violent ſtorme at 
A Sea, having her Maſts, Sailes , and Takling 
burnt with lightaing,par into Hippo in Africa, ( 
and there being furniſht with ſuch neceſlaries , as 
covid ſuddainly be gotten, failed ro Hoſfia., and diſ- Jyroh! 
charged her lading ſafe, and in good condition. It Jexce 
was queſtioned , Whether they, tro whom the ſhips Jout « 
lading did belong , were bound to contribute a« [chan 
ny thing, to the loſſes of the ſhippe ? P ay ldes 
#us anſwered , That they were not bound; y ud 
the 
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charges were laid our rather to repaire the ſhip, 
tanto preſerve the Merchants goods, 


i 


3 Of Goods in a boat, caſt away. 
D. 14. 2.4. 


low river, or Harbour , to avoid danger by 


; A Ship being heavy laden, entring into a ſhal- 


eaſing the ſhip, ſome goods were put into a 
t which was caſt away. It was queſtioned, Whe- 
rthe goods in the ſhip ought to contribute to 
lofle of thoſe caſt away with the boar? Callt- 
fratus ſaid, That they were bound , as much as if 
they had been caſt out of the ſhip into the Seaz 
Bur if, afrer thoſe goods, were pur into the boar, the 

ip with her lading had been caſt away, the goods 

eſerved iu the boat, ſhould not have contributed 

the loſſes in the ſhip; becauſe contribution is due 
nly when the ſhip is ſaved. 


4 Of Exporting Goods,after a time limited 
for Exportation, 


D. 39. 4. 15. 


Aſar., when he had rented out the Quarries 

in Creete, out of which Whetſtones were 

digged, put out a Proclamation, wherein he 
prohibiced, under penalty of forieiture,thar no man 
except his Farmour ſhould convey any Whetſtones, 
out of Creet , after the [des of March; A Mer- 
chants ſhip laden wich V herſtcnes , before the 
ldes of March , failed out of the Porr of Creet, 
nd being brought back with crofle Windes , 
into 
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into the fame part, put out from thence, the ſecond 
time, after the Ides of March. It was queſtioned, J**" 
Whether the ſhip and lading were forfeired,becauſe 
the goods were exported out of the [land , after J99® 
the time limited? A/fenus Varus anſwered, Although [99 
what was exported out of the harbour, was expor« {7% 
red out of the [ſland, yer he that went our of the xtio 
Hand , before the [des of March, being driven back} *®1 
by a tempeſt, into the Harbour, and after that time he m 
{ct faile againe, ought not to be thought to have in- {ſſio 
curred, the penalry of the Proclamation; Becauſe, 
the whetſtones were exported out of the ifland, 
when the ſhip the firſt time , put tv Sea out of the 
Harbour. 


s Of hindering one to Fiſh in the Sea. 


D. 47. 10. 13. $17. &1. 14. 


| F one will not ſuffer another to Fiſh, or draw 
drag-net, in a publique Water, or ſtreame: It ws 
queſtioned, Whether he might not be ſued in 4 
cauſe of [njury? 'Some were of opinion , that he 
might be ſued. Pomponing ſaid, His caſe was like ,8 
if one would not permit another , to make uſe 
the common Bath, or publique Theater , who un- 
doubredly was liable ro an aftion of Injury. It ws 
queſtioncd farrher, Whether, if one did hinder at 
other man from fiſhing before his houſe, or habita- 
rion, that were ground for an aftion of Injury , 0 
no? For it is certaine, that the Sea is common, 4s 
the aire it ſelfe, toall men, and it hath been often 
reſolved, that no man ought to. be prohibited , for 
raking fiſh in the Sea, no more, then from taking 
Foule, when he is in another mans ground, ( al 
though he be forbidden to come there) yet uh 
receiye 


C 203) 


: ceived by common uſe and pradtice, ſaies Vlpian, 
ecauſe Jirbough grounded upon no Law, that a man may 

after hinder another from fiſhing before his houſe , or 
hough hnd; wherefore the uſe and prattice being unrea- 
xpore $0nable, if a man be fo hindered, he nay bring his 
of the {tion of Injury ; bur if a man have a private right 
| back $104 part, or Creek of the Sea, it is otherwiſe , and 


© time [© 9ay have an Injunction to maintaine his poſ- 
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TELE IV. 


Of Judicature concerning the 
Publique Trealury. 


Tudicature concerning the Publique Treaſury it , 
concerning ſuch goods which belong to the pubs 
liqu? Revenues, 1, Originally, 2. Or hap- 
pening from Eſcheats and for feitures, 3. Or de- 
rived from ſuch Forfeitures and Ejcheats. 


—_— 


SECT;  k 
Goods Originally belonging to the Trea- 


ſary, are fuch Lands , and Revenues, as 
anciently appertained to the Prince, or 
Cummon-wealth. 


1 Of Reſcinding a Sale,made on behalfe 
of the Treaſury. 


D. 18. 5.9. 


Veins Titius being indebted to the puh- 
lique Treaſury,the Officers thereof enrred 


| upon a ground of his , as forfeited , and 
fold the ſame for lefſe than the debt a- 
mounted unto , whereupon , he repairing to the 


Preſident, and offering himlelfe ready to pay, what 
; was 


oy 
creed 
wa 
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wsdue to the publique Treaſury, the Preſident de- 
thred, that the fale ſhould be made voyde; and de- 
1, the ground to be reſtored to Lucims Titins: 
twasq veſtioned, Whether upon the Preſidents d:-- 
tararion, and decree, Lucius Titins ought tobe held 
fleſt of the ground? Scevola anſwered , Not un- 
ill the Treaſury were ſatisfied for the debt. and he 
obought the ground, had his mony repaid. 


2 Of Publique grounds hired , let out to others. 
D. 49. 14. 47. 


/E Mylius Ptolemeus, hyred certain grounds , be- 
longing to the publique Revenues, and after- 

wards let our the fame, by parcells,for a grea- 
ter value;zHe being queſti-ned by the Officers cf the 


Revenue, for what he received; Paulus ſaid , It was 
juſt, and mighr prove prejudiciall ro the Treaſu- 
, if the immediat Tenant ſhould run the hazard 
f recovery from the under-tenants, and be forc't 
pay more, than what he had agreed for : and 
ereupon it was reſolved, thar he ſhould be ſued 
for no more, then what he had agreed for. 


3 Of the Profits of publique grounds #1d , arifing 
within a time I:mited, for more 
to be offered. 


D. 49. 14. 50. 


Alerius Patronius, Surveyer of the publique 
Revenues,propoſed the fale of ſome grounds, 

ro Stalticius at a certain price,if within three 
months, more were not oftered for the&;zwirhin that 
time,a greater ſimme being offered Sta/ti-ius made it 
_ It was queſtiened,to whom the fruits & pro- 
jreceived in the mean time, did belong? Patronius 

| inſiſting 


+ 
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inſiſting upon ir,that they belonged to the publique F 
Revenue Pauly ſaid, That it was certaine, if they 
were received, betwixt the firſt propofall, and the 
ſecond offer , they belonged unto the ſeller , and 
thereiore to the Revenue; and it made no diffe- Þ . 
rence, that it was the ſame man , to whom the firſt Þ | 
propofall of fale was made, and who afterwards F 
gave the price, as it was advanced. But in regard, | 
both thoſe buſineſſes happened befote the vintage, 
the caſe ſeemed to be altered; and it was held, that 
the fruits and profits belonged unto the buyer. Pe-Þ 1 
Pinian, and Meſſins raiſed another opinion, Becaufe 
the grounds were let iinto a Tenant , and it was 
hard ro take from him the fruits and profits, be- 
fore his-time was exſpired,and therefore they held, 
that the Tenant ſhould receive the profits, and the 
purchaſer have the rent for that yeare , leaſt the 
treaſury ſhould be liable to give hirh fatisfa&ion, is 
regard he did not enjoy , what he had contratef 
for: Whereupon , it was declared , That if the 
grounds were occupied by fervants of the Treaſu+ 
ry, they ſhould all accrue unto the purchaſer; burif 
by Tenanrs, he ſhould receive the rent. Tryphonins 
ſtarted a farther doubt, to wit, What ſhonld become 
of the dry profits ; as haply corne, or hay, which 
might be received before the ſale was perfeted! 
And it was likewiſe reſolved , Thar if the day fot 
payment of the rent hiappened nor before, the pur- 
np ſhould receive the rent, in licu of thoſe pro- 
fits alſo; 


F | 
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SECT. IL 


of Eſtates liable co Eſcheats 


and Forfeitures. 


x Of one who received mony out of the Eſtate, 
inf.rming againſt the Heyre. 


D. 294. 5. 26. 


Aius Seius was indebted to Titim , in the 
ſamme of a hundred pounds, which was 
given to him by his Brothers Will, 

which he afterwards received of the 
es of Gaius Seiusz and underftanding that thoſe 
res 'had not proſecuted the authors of Gais 
u his death, he informed againſt them , ro make 
eſtate forfeired to the publique Treaſury . It 
queſtioned, Whether he,having received a hun- 

pounds, out of the eſtare, might he admitted 
informe? Scevola an{wered, As the caſe was pro- 
, he ſaw nothing but that he might. 


2 Of Proſecuting a Forfeiture, after the 
death of the Delinquent, 


D. 29. 14. 48. $7. 


[* the heyre did not proſecute, the authors of the 
Teſtators death, the eſtate was confiſcable to the 
blique Treaſury : Gaizs Seizs languiſhing with 
knelſe complained, that he was poyſoned by a 
Bond-man 
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Bondman, and ſo died. Lucia Titia his ſiſter, who 
was his heyre , negleQed ro proſecute the Bond- 
man: and ſhe her ſelfe living ren years after , then 
dyed, ſhe being dead, an informer made diſcovery 
of the eſtate, as forfeited: It was queſtioned, Whe- 
ther the offence died not with her? Paulus anſwe- 
red, That the penalry, not being corporall, but 
cuniary, it was not extinguiſhr, by the death of the 
unworthy heyre. 


3 Of the like. 
D. 46. 14. 9+ 
| <7 Titius made his fiſter his heyre , of ſome 


part of his eſtate, and his Wife of the reſt, The 
fiſter accuſed the Wife for poyſoning her Hus 


band. Before the cauſe came to hearing, the Wit Þ, 


died. It was queſtioned, Whether the parry accuſed 
being dead , the cauſe might be proceeded in,s 
concerning the eſtate which ſhe had gained? Mode- 
ftinus anſwered , Although the criminall cauſe was 


determined, by the death of the party, yet the Ofh- Þ 
cer of the publique Treaſury, might proſecute and 
prove the goods wickedly gotten, to be forfeited ro 
the Common-wealth, 


SECT, 


\ 


y-JOt 


\the 
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(os Eſtates queſtionable, aftet 


Forfeitures and Elcheats. 


x Of an Eſtate after death , not due 
upan Condemnation. 


D. 49. 14. 9. 


Veius made his mother his heyre , and defired 
her, when ſhe died, to leave his eſtate to Cor- 
nelny Felix; the mother for ſome crime being 
ndemned, the Officers of the Treaſury ſeized her 
thole eſtare: Cornelius Felix, interpolſing, pleaded, 
his right was to take place before the Treaſuryz 
uſe the Law admirs ſo much : but it was nor 
nted, becauſe no right was to accrew untohim, 
till afrer her death; and therefore in the mean 
ime he was to be debarred. 


P 2 .Of 


; 
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nll , 

2 Of an Eſtate forſeited, for a falſe accuſation; grour 
and the firſt Mover freed. = 

ir 

D. 48. 10. 24. Nom 

Allimachws, in his Will , made Maximilla his' $Tittar 


daughter his heyre, for one twelfth part of 
his eſtate ; and Proculus , with others, his 
heyrs for the reſt ; of whom it was required , that 
they ſhould make Athaletus his Bond-man free,and 
give him a portion of his goods. Athaletus, before 
the Magiſtrate, in preſence of Maximilla the daugh- 
rer, affirmed that he could prove, that the Will was 
forged, vr falſified: whereupon Maximilla engaged 
her ſelfe, to juſtify that accuſation, againſt Proculu,, 
and the Scrivenor, who wrote the Will. The cauſe 
coming to hearing, nothing appeared , wherefore 
they ſhould be condemned: and thereupon it ws 
decreed, that the twelfth part given to Maximily, 
ſhould be returned as forfeited , into the publique 
Treaſury. It was afterwards queſtioned, Whether 
Athaletus the Bondman , ought to receive any bene 
fit by that Will. Scevola anſwered, That as the ale 
was propoſed, he might. 


3 Of the ſorfeiture of One, not to be conſtruedin 
prejudice of Another, 


D. 32. I. 27. 


Omperus Hermippus made his ſonne Hermippu,f wa: 

his heyre, for nine parts: and his daughter Ti-J4wel; 

ttana fora third part of his eſtate : and gave 
either of them, certain grounds by way of Legacids 
And Tt oreover, his will was. that if his ſonne H*Jnng 1 
' mippus ſhould dye without children, his daughtPleads 
ſhould have other grounds. Afterwards in a Cod Palma 
cl 
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till, he gave his daughter ſome other ſpeciall 
grounds, and required her, that ſhe ſhould reſt her 
elfe contented with thoſe, in lieu of all her pare of 
the inheritance, and legacies given in the Will. 
Hermippus the youngers eſtare was confiſcated bur 
; his\ YTitiana demanded, what was bequeathed unto her. 
It was thereupon queſtioned, What che Fathers in- 
tention was? Whether he would have her relin- 

iſh her part of the inheritance only , or thoſe 
Tings alſo, which her brother was required ro 
kave her at his death, if he had no children? Pau- 
ls was of opinion, That ſhe ought ro relinquiſh all. 
| was {Bur a milder judgement took place 3 which was, 
aged JThat ſhe ſhou!d relinquiſh only choſe things,which 
ly, ſhe was to receive during her brothers life $ 
cauſe Jnot thoſe things, which were to come unto her, af- 
efore ter his death : and ſo the Court decreed, 


mill, 

lie 4 Of the Condition of a ſurety, when the Treaſury 
ether ſucceeds the Debtor. 

bene 

e ale D. 46. 1.72. 


Arianius Antonin procured,upon his Letter, 

lin V Aurelius Palma, to lend a hundred pounds to 
Fulins Pollio , and Julius Rufus , who were 

bound joynrly, and ſeverally to pay the whole 
bmme, Ir happened, thar the eſtate of Julius Pol- 
r2ppur, yt was confiſcated to the publique Treaſury : and 
er Ti awelizs Palma dying without heyres, the publique 
avetoFTreaſury likewiſe ſucceeded in his eſtate. Vranius 
acies.Jheing ſued, by the Officers of the Treaſury, as ha- 
e He-ning undertaken to Aurelius Palma, for x debt, 
hte Pleaded, that he was freed from his engagement to 
oy” Palma, Pollives and his eſtate being confounded in 
(l P 2 one. 
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one. Paulus was of opinion, That if there had bee 
but one debtor, to wit, Fulius Pollio, the plea had 
been good; there being no doubr, but the ſurety is 
freed, when the principall debtor cannor be ſued. 
But when two men are bound ſeverally , for pay- 
ment of the ſame mony, and che Creditor becomes 
heyre to one of them, he ſaith, There is juſt cauſe 
to doubt, wherher the other debror be freed; or ra- 
ther by confafion of rhe obligation, the perſon on- 
ly of thar debtor, be exempred. And he is of opini- 
on, That the Creditor ſucceeding one of the deh+ 
tors his perſon is only freed,and the obligation re- 
maines: whereupon he concludes , That the other 
debror continues bound, and alſo he that is enga- 
ged on his bchalfe. But although an afion liesa- 
gainſt the ſurery by Law, yer in regard Vranius, if he 
receive prejudice by his engagement , hath liberty 
to bring his ation againſt eicher of choſe, for whon 
he was engaged , If hebe ſued, on behalfe of the 
Treaſury, he may except for ſo much, as Fulius Pol 
{io his eſtate was liable to him; and leave the Trea- 
ſury to take courſe, againſt rhe other dehtor, to re- 
cover a moyety of rhe debt , if they were partners 
therein, otherwiſe the whole, 
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TRLE V. 


Of Judicarure before the Prxztor 
or Chancellor. 


ludicature before the Pretor or Chancelor 3s , when 
Remedies are deſired to be afforded , which in 
the ordinary courſe of Inſtice cannot be obtained; 
4s, I. In Relieving Minors , and Debtors; 
2, Preventing dangers; 3. And decreeing what 
# agreeable to Equity. 


SECT. 1. 
Of Relieving Minors & Debtors. 


liefe of Minors and others is, when reſti- 
tation is granted, againſt Acts done by 
them in Minority , or drawn by feare, or 
force &c. The reliet of Debtors is by re. 
ducing of Creditors to contormity, 
1 Of an A# begun in Minori:y, compleated, 
or taking effe# in full age. 
D. 4. 4+ 3+ 
F onecontrad with a So the evenr 
thereof falls our whe he is become of full age, 
Itfwas queſtioned, Whether the beginning,or 
end of the bufineſle oughr to be reſpetted. Y/- 
juan faies, It is reſolved, That if any one, coming to 


full years , approve what is done in his Gorny, 
there 
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there is no cauſe, why he ſhould be relieved, or re- | 


ſtored againſt his own at : whereupon he relates, 
That Celſus was conſulted by Fuluius Reſpedtus, the 
Prztor, in this caſe, A Minor, of the age of twenty 
foure years, commenced a {uit in a cauſe of account, 
againſt his Tutors heyrez and the cauſe depending, 
aſter he came to the age of twenty five years, the 
Tutors heyre obtained a ſentence , wherein he was 
acquitted, Againſt which proceedings , and ſen» 
rence, the late Minor ſued ro be relieved. Celſw 
thereupon adviſed the Prator, That he ought not 
eaſily ro he relieved , or reſtored ; unleſle it were 
contrived by the cunning of his adverſary, that he 
might be acquitted, when the other had atrained to 
full age; for then the Minor might ſeeme , not only 
ro have been over-reached,or deceived the laſt day, 
when the ſentence was given , but in the whole 
courſe of proceedings, which were ſo projetel, 
that the ſentence for acquirting him, might be gi- 
ven, when the young man was of full age. 


Of Reſtitution againſt a third Perſon. 
D. 4. 4. 13. 


2 
/ Minor ſold a piece of ground, and gave poſ- 
A cation rhcreof : and he that bought ir, ſold 

the ſame againe, to another man. Ic was que» 
ſtioned, Wherher the Minor might be reſtored, a- 
gainſt rhe buyer in the ſecond place ? Labeo was of 
opinion, That if che ſecond purchaſer knew, that it 
was firſt ſold by a Minor , reſtitution ought to be 
granted againſt him; bur if he were ignogant there- 
of, and the f1:\t buyer were of abi liry ro make ſatis 
fattion, he ought nor ro be queſtioned ; and ifthe 
firſt were notof ability,then ic was thought os” 
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| yle, thar the Minor might be relieved againſt the ſe- 


cond, although he were ignorant, 


3 Ofthe Author or occaſion of Feare, againſt 
which, one ſues to be reſtored. 


DD. 4. 2. 9. 


Y the Authority cf the Prztor , one of full 
years, Might be reſtored, if by feare, or force 
he had yeelded, or agreed to any thing, preju- 
diciall ro himſelfe. Yer Pomponixs faics, Although 
the Pretors Edit ſpeaks generally of force, and 
fare, It is co be conſidered, from whom the force, 
or by whom the feare was occaſioned : and there- 
fore if one, who wasa Priſoner amongſt Pyrats, or 
Enemies , gave, or promiſed a reward to one, who 
ſhould free him our of their hands, he ſhall nor be 


relieved, by that Edict; For although che promiſe, 
or guifr, proceeded from his feare of danger, from 

e Pirats , or Enemies, yet he, to whom ic was 
made or given, received it only, as a reward of his 
honeſt endeavour. 


4 Ofa Releaſe, procured by Force,of 
a Debt Enforced, 


D. 4. 2.12. 


F one by force compelled another to ſeale z 
bond, for payment 0. Mony to himfelfezand that 
man, or ſome other, on his behalte,compell him, 
who hath the bond, to ſeale a relcaſ:; althoug! the 
releaſe were procured by force, yet Pomponiug fajes, 
the Przcor,in this caſe,ſhall give no retiete;becauſe, 
it was lawfull ro refiſt force with force, ſo he 
that by force is wrong'd , by force may help him- 


ſelfe. | 
P 4 s Of 
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s Of Reſtitution againſt the Heyrs of him , who 
hath gained from another, by 
force, or feare. 


$.D. 4. 2.12. 


He heyre of him, who hath gotten any thing 

by force, or feare, alrhough he be nor liable 

ro any penalty, yet is hound, ( faies Vipian) 
to reſtitution of what came unto his hands; for 
whar was unjuſtly gotten, ought not ro accrew to 
the heyrs advantage. Bur it is queſtioned , in caſe 
the heyre conſumes ſuch things, and dyes, Whether 
his heyre ſhall be liable to reſtitution? Aud it was 
reſolved, That he is liable; becauſe, it is ſufficient, 
that it once came to the firſt heyres hands, orher- 
wiſe it might be faid , that he himſclfe, which con- 
ſamed it, was not afterwards liable: and the refolv- 
tion 1s moſt cleare , if the things were converted 
into mony, Or any other profitable uſe: For ſo the 
Emperour Antoninus Pius, wrote ro Claudius Fron- 
tinus, That the value of goods , belonging to an in- 
herirance, might be required of the heyre, although 
they were nor extant; Becauſe, j1is eſtate being im- 
proved by the procede of thoſe goods, although the 
ſpecies were changed, ir was obliged as much , as if 
the goods themſelves were remaining. 


6 Ofreducing Creditors to Confermity. 
D. 2. 14.8.9 19. & 9. & 10. 


F a Debtor whoſe eſtate is not ſufficient to pay 

I his full debts, agree with his Creditors, to ac- 

cept part of their monies; if they all agreein 

' common, and declare, with what proportious my 
WI 


ay 
C- 
in 
& 
ill 
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ll be content, there is no doubt , but they are all 
und, by rhe agreement. Bur if any diſlent, they, 


,difſenting,are nor bound to ſtand to the Agree- 


it of the reſt, yet Marcellus ſaies, The Prztor may 
erpoſe his authority, and confirme the agreement 
the major part. And Accurſrus faies , This courſe 
nds with Equity and reaſon; becauſe, if they doe 
tall yeeld ro looſe ſome thing, it may happen, 
ny Waies , that none of them ſhall recoyer any 


Ng. 


7 Ofthe Major part of Creditors, how 
to be underſtood, 


D. 2.14.8. 


Buſineſſe of Compounding, betwixt a Deb- 
tor and his Creditors , depending; and the 
Creditors being of different diſpotitions; and 
ir debts of differer quantities: It was queſtioued, 

the Pr#tor was to judge of a major part? V:pi- 
was of opinion , That he ought ro reſpec, the 
jor part, not according to the number cf perſons, 
twith conſideration had to the quantity of their 
ts: but if the debts were of equall quantiry,then, 
ording to the number of the perſons; and if it 
| out, that the number of perſons were equall,the 
e for Compounding , the other againſt ir, al- 
ugh there were no major part, he might confirm 
conſent of the better ſort, 


SECT. 
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SECEZ. IL 


Of Preventing Dammages, 


Dammages are prevented, by granting Ir 
junftions not to proceed in a new wo 
which may be prejudiciall to others; andf 
to ſecare one mans houſe or poſſeſſion, » 
from danger imminent, from the houſe then 


or poſſeſſions of another. F, We 
at if 

T Of Warningto be given, to defiſt from pun, if 

a new Worke. frounc 

It pet 


D. 39.1.5. $5. ehii 
'Wner' 


I F one began a new work , which mightbeſſe on} 


prejudiciall to another, and upon lawfullfor wo; 

warning given doe nor defiſt; che PretofBiven. 

might cauſe him ro demoliſh ir , when it v 
finiſher. Whereupon, it was queſtioned, When di- 
vers perſons are concerned in an intended new 
worke, which might prove prejudiciall, To whom 
and by whom, warning is to be given? Vlptan faic 
If che ground, or work belongs to ſeyerall perſons, 
if warning be given to any one of them, it is ſuffici WW 
ent, as if it were given roall: but if one of the 
proceeds in the worke; and the reſt defiſt, they wivhwas qu 
defiſted, are liable to nothing; for one mans act mifrompe] 
not prejudice another , who a&cd nor all; bur ,ifFhe mi 
there be many , who may be prejudiced by a _ lked, b 
work, 
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rk, it is not ſufficient for all,that one give warn- 


ptrodehiit; becauſe, ir may happen that ſome haye 
uſt cauſe, tv forbid rhe work, others have nor. 


2 Of one, who bought the ground, where a 
r new Work was begun. 


D. 3g. 1. 23. 


Avis, after warning given , not to pro- 
ceed in a new work, fold the ground, 
whereon the work was begun, to Sempro- 
w; Who knowing that ſuch warning was given, 
Proceeded ro finiſh the ſame. Ic was queſtioned, 
ſhether M2vius the ſeller, or Sempronizs the buy- 
r, Were lyable to amends? Favolenus anſwered, 
at if warning be given, to deſiſt from a work be- 
wn, if it be afterwards finiſhr, che owner of the 
wound, or work is liable 3 becanſe the warning is 
vt perſonall, but reall, that is, its in reſpec, of 
ething, or work it ſelfe , nor in reſpect of the 
Wners intereſt, at that time: and that therefore, 
ht befle only is bound thereby,who enjoyes the ground, 
whulor work ,, concerning which the warning was 
rerofyiven. 
_ 


n C 3 Of the Heyre of him, who proceeded in 
new a new Worke. 

yhol 

(aie D. 39. 1. 22, 


ſous, go given to Titus, to defiſt 


zffici from a new ;work , He proceeding in 
chem building, and having finiſhr it, dicd. It 


 wiffmas queſtioned , Whether his heyre might be 
t maſJcompelled to demoliſh it? Marcellus anſwered, That 
ut > he might be compelled , to ſuffer it to he demoli- 
 ne#Fſhed, bur not to be at the charge thereof; becavſe, 
that 


york, 
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that kind of charge was impoſed on him, who con« 
remned the Prztors Injunction, by way of penalty; 
and matters of penalty regularly fall not on the 
heyres. 


$ Ofc 


FT 1t1144 
4 Of one required to ſecure anther, who ſought | houſ 
not to be ſecured himſelfe, from danger. mpronz: 


D. 39-2. 13. $11. = 

F danger were feared from a ruinous building, ſhereup 
| the Przror might cauſe iecuriry to be given, orthe ſar 

the poſleiſion of che building to be yeelded up, 
Titis having a ruinous houſe, and Mzavixs a houſe 
in good repaire adjoyning to it , Lucizs , whole 
houſe was joyned to that of Mevins, defired , that 


0 poſ] 
x houſe 
ought 
unreal 


the owners of both, might ſecure his houſe from ſoſſeiſion 
danger. It was queſtioned, Whether Mevixs, whole flim, ſho 
houſe was in good repairc , might be compelled fſbe that 
thereunto? Vipian anſwered , That he was as well 

liable, as Titi; becauſe ir might happen that they 6 0 


rainous houſe, falling on that which was of good 

repaire, might occaſion that houſe, to beat downe 

the houſe of Lucizs: and if it be ſaid, that there isno IM Vein 
fault in the houſe of Mevins, being in good repaire, tf , Ser 
if the ruinous houſe, falling on it , ſhould occaſion uſt; 
lofle, or dammage to the third. Ir is anſwered, fir ſlats © 
That Mcevius, the owner of the houſe in repaire, is Mown d: 
deſervedly queſtioned; becauſe he omitted to pro» Fyles, or 
vide for his own indemnity; which he might have Jweſtion; 
done, by procuring Titius to have entered bond, to Ij60d the 


ſave him harmlefle from aay dammage, which might Flats, or | 
happen to him, by the houle of 7itizs, 


nſufficie 
the damr 
Were ſuc 
whcient| 
s Of Fowne, h 
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on« $$ Of one, deſiring to be ſecured from dammage,who 
ty; refuſed himſelfe to give ſecurity. 
the D. 39. 2.9 11. 


F ſtizs having a ruinous houſe, adjoyning to the 

houſe of Sempronis, omitting ro give bond to 
mpronzus to fave him harmles according to rhe 
xors decree: Sempronizs, by the Prztors autho- 
, was put in poſſeſſion of the ruinous houſe: 
ng, Shercupon Titizs, having another houſe in danger 
, or the ſame, defired that Semproniuzs , who was pur 
up, ſito poſſeſſion thereof, might give him bond,to fave 
uſeSshouſe indemnified. It was queſtioned, Whether 
ofefe ought to doe ſo? [ulianus anfwered, That ir was 
harÞ@ unreaſonable thing , that he , who yeelded-: the 


on Joſſeiſion of his ruinons houſe, ro be awarded from 
ofe tim, ſhould defire him,co whom it was awarded,to 
led Ye that which he himſelfe had refuſed to doe, 

el 

the Y 6 Of dammage, happening from one houſe to 

od another, without fault. 

me D. 39. 2.43- 


noff Vers entred into a bond, to ſecure the houſe of 
re, 8} , Sempronizs from any dammage, which it mighe 
onF” ſuſtaine, from the houſe of Lucius. The tyles, 
d, fir flats of Lucius his houſe, being by a ſtrong wind 
is Blown downe , upon the houſe of Sempronius , the 
'0- Jyles, or ſlats of that houſe were broken. It was 
ve Ipeſtioned , Whether Lucius were bound to make 
to I;00d the loſle? Alfenus Varus anſwered, That if the 
ht Jlkrs, or tyles fell down by reaſon of any fault , or 
Inſufficiency in the building.he was bound ro wake 
the dammage good 3 bur if the force of the wind 
were ſuch, that had the tyles been never fo good,cr 
Wfciently laid , they wonld have heen blown 
0f Jewne, he was no waics hound, 


7 Of 
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7 Of Dammage happening, befote a Legall courſe 
wa t aken to prevent it, 


D. 39. 2. 44- 


Itius, obſerving the houſe of Sempronius, ad- 

zjoyning to his, to be very ruinous, required 

him extra-judicially , to give him ſecurity off 
indemnity from that houſe, which Sempronius refu- 
ſed to doe: and before Titus, could procure an or-Þ 
der, from the Prztor, Sempronius his houſe failing, whe: 
bear downe the houſe of T:tius. It was queſtioned 
What remedy he might have? Africanus anſwered, 
That the Prztor could afford him none ; becauſe it whe! 
was his own negligence , that hedid not ſooner} com 
ſeek remedy from the Prztor. But he faies, Thatif} on 1 
the Prztor having ordered, that ſecurity ſhouldbef 151. 
given, and, for default therein , had awarded poſ : 
ſeſſion of the houſe , from which the danger ws 
feared, and che horſe happened to fall, before pol-J 7 0 
ſeſſion thereof could have been taken by the com- 
plainant, he was of opinion, That he ought to have 


the ſame ſatisfation , which he might have had, by 
raking poſleſiion of the houle, ( 
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SECS. - IE 


of Decrecing matrers agrecable 
ro Equity, 


r-Fatters are Decreed according to Equity, 
9,4 when what is defired is juſt, but cannor 
dF be allowed by ftrifneſſe of Law; as, 
Of when men refuſe to pertorme things 
xr} commited to them in truſt, or inſiſt up- 
tif} on unconſcionable pretences, and the 


like. 


D. 10. 4. 15+ 


be 
of. 
" 1 Of Treaſure hid in another mans Ground. 
M 
zveE 
by Ne had Treaſure concealed , or hid in 
another mans ground, and would not 
ſuffer him to digge for the ſame : that 
. # party could nor be ſued, ro produce it, 
& haply, he knew not where it was. It was queſtio- 
ted, Whether he might be compelled, to ſuffer the 
[i ither to ſearch in his ground? Pomponius anſwered, 
tif he would rake his oath , that he defired 
kave to ſearch for it, without any prejudice to the 
Wwner of rhe ground , and will put in caution, ro 
, [ve him harmleſle , it ſtood with Equity that he 
nould have a decree, or order, to digge, take vp, 
*Jud carry away the ſame. f 
FE. 
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2 Of Monies laid out to redeeme a Priſoner, te yeel 
D 6.21 I. He 
OY this ki1 


Hree Romans being taken priſoners in warre, Þ#1! as 

by the Porrngals one of them was ler goe, up- | 

on condition, that he ſhould bring mony, for Þ 
ranſome of himſelfe, and of the other rwo; and in $M» W 
caſe he ſhould not returne, it was agreed, that the {ith hi 
other two ſhould be an{werable for him. He nep- ther 
le&ing to returne, the other two, at length, were 
forced to pay his ranſome.It was queſtivned, What F 4 0j 
remedy they might have againſt him? Servius au- 
ſwered, That the Prztor in Equity , ought to con- 
_ him, for what they had laid out on his be- 
halfe. 


Em 
3 Of Intereſt demanded for Mony depoſited. __ 

e 

| D. 16. 3. 24. nc; 
Veius Tittus, by his Letter, ſignified ro Sempro» Pone, U 
nus, that he had received from his ſervant, a Þ*mpro7 
" — hundred pounds, as committed to his keep- Fieſonr 
ing; and that he would be ready, when, and where Pate we 
he ſhould require, to reſtore the ſame. It was que- Fe ſonr 
ſtioned, Whether Sempronjus might demand Inte- Þ{yed be 


reſt with his mony? Papinian anſwered, That it is nveye 
certain, that an aCtion, fora thing depoſited, did Je Mot 
lie in this caſe; becauſe the words, Committing, or tbelon 
Commending to his keeping, doe ſignify nothing Þf were 
elſe, but depoſiting; which is true, if ir were done ed, ar a 
with an intent, that the ſame numericall __ unto hi1 
ſhould be reſtored: bur if it were agreed, tharſo iter, th 
much in quantity, ſhould be repaid , the bufineſle Jaught t 
doth ſomething differ from the nature of a thing JM, the 
depoſiced; and 1n that caſe, although an action ww of the 

| ching 
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hing depoſited doth nor lie, yet it ought eaſily ts 
keyceelded, that intereſt ſhould be due for the mo- 
;y. He addeth, Thar ir is true, that in abuſineſle of 
this kind, the Judge may determine whar is fit, as 
well as if the part ies had expretly agreed thereupon : 
hat he faith, Ic is both againſt the nature of a thing 
ft in iruſt, and faire dealing, to require intereſt of 
him, who doth a curteſy, in keeping what is truſted 


he {with him, before he hath made any delay in delive- 
p- thereof. 

cre .®, . , 

har 4 Of an Heyre, made in Truff, to convey the eſtate 


to the Teſtators Sonne, or Mother. 


D. 36. I. 25. 


Emprotrius made Titius his heyre;and required of 
him, that what he ſhould receive of his eſtate, 
he ſhould, as ſoon as might be, convey unto his 
pnne; or if his ſonne ſhould dye, before ir was 
lone, unto his ſonnes Mother. After the death of 
empronius, before Titius took upon him as heyre, 
heſonne died. It was queſtioned, Whether the e- 
tate were due unto the Mother , or to the heyre of 
he ſonne? Fuliahus anſwered , Thar it che ſonne 
tyed before that time, when the eſtare ought «to be 
onveyed unto him, the right was devolved unto 
he Mother; but if he dyed after that time, by Law 
belonged to the heyre of the ſonne. - But whether 
it were the Teſtarors meaning, thar if the ſonne dy- 
ed, ar any time, before the eſtate were made over 
ny Yunto him, ic ſhould be conveyed, rather ro the Mo- 
G ther, then ro the heyres of the ſonne, the Przrcor 
ſc Fought to determine, raking into his confiderati- 
ng $®n, the quality of che Mnther, and of the heyre 
r4J0f the forine. Bur Marcellus ſaid , Thar ir is 


ng Q agreeable 
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2 Of Monies laid out to redeeme a Priſoner, 
D. 3. 5. 21. 


; Þ Hree Romans being taken priſoners in warre, 


by the Portngals one of them was ler goe, up- I? 
on condition, that he ſhould bring mony, for 


ranſome of himſelfe, and of the other rwo; and in 
caſe he ſhould nor returne, it was agreed, that the 
other rwo ſhould be anſwerable for him. He neg-j 
le&ing to returne, the other two, at length, wereF 
forced to pay his ranſome. It was queſtiuned, What F* 
remedy they might have againſt him? Servius au- 
ſwered, That the Prztor in Equity , ought to con- 
demne him, for what they had laid out on his be- 
halfe. 


3 Of Intereſt demanded for Mony depoſited. 
D. 16. 3. 24. 


Veius Tittus, by his Letter, ſignified ro Sempr* F 
nius, that he had received from his ſervant, aÞ 


hundred pounds, as committed to his keep- Fel 


ing; and that he would be ready, when, and where 


he ſhould require, to reſtore the fame. It was que-$ 


ſtioned, Whether Sempronjus might demand Inte- 
reſt with his mony? Papinian anſwered, That it is Þ 
certain, that an ation, fora thing depoſited, did 
lie in this caſe; becauſe the words, Committing, 0r 
Commending to his keeping, doe ſignify nothing F 
elſe, but depoſiting; which is true, if it were done 
with an intent, that the ſame numericall mony 
ſhould be reſtored: bur if it were agreed, thatſ0 
much in quantity, ſhould be repaid , the buſinelle 
doth ſomething differ from the nature of a thing 
depofired; and in that caſe, although an ation = 
| cm1Ng 
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ing depoſited doth not lie, yer it ought eafily ts 
keyeelded, that intereſt ſhould be due for the mo- 
xy. He addeth, Thar ir is true, that in a buſineſle of 
this kind, the Judge may determine whar is fit , as 
well as if the par: ies had exprefly agreed thereupon: 
hut he faith, Ic is both againſt the nature of a ching 


y, for FEfc in 1ruſt, and faire dealing, to require intereſt of 
ind in $dim, who doth a curteſy, in keeping what is truſted 
it the Ivith him, before he hath made any delay in delive- 
- Neg- thereof. 

were q THY 
What $4 Of an Heyre, made in Truff, to convey the eſtate 
Tr to the Teſtators Sonne, or Mother. 
) CON» | 
11s be- D. 36. I. 25. 


Emprotus made Titzus his heyre;and required of 
him, that what he ſhould receive of his eſtate, 
he ſhould, as ſoon as might be, convey unto his 
dnne; or if his ſonne ſhould dye, before it was 
lone, unto his ſonnes Mother. After the death of 
ant, a Pempronius, before Titus rook upon him as heyre, 
heſonne died. It was queſtioned, Whether the e- 
late were due unto the Mother , or to the heyre of 
he ſonne? Fuliahus anſwered , Thar if che ſonne 
tyed before that time, when the eſtare ought «ro be 


t it is {nveyed unto him, the right was devolved unto 
. did Ihe Mother; but if he dyed after that time, by Law 
ig, or it belonged to the heyre of the ſonne. - But whether 


t were the Teſtators meaning, thar if the ſonne dy- 
ed, ar any time, before the eſtate were made ovet 
mony unto him, ic ſhould be conveyed. rather to the Mo- 
har ſo Ither, then ro the Heyres of the ſonne , rhe Przror 
ineſſe ought ro determine, raking into his confiderati- 
thing Jn, the quality of che Mnther, and of the heyre 
for $f the forine. Bur Marcellus ſaid , Thar ir is 


ching Q agreeable 


0226) 


agreeable to the Will of the Teſtator, that whenfo- 


ever the ſonne ſhould dye, whether before, or after who 
the cight to the eſtate accrued unto him, it ought: - 
to be transferred unto the mother , ifit were nor Þ** 
attvally conveyed: and that fo it hath been pra- = 
ciled. l 4 
s Of a Releaſe procured by fraud. DU 


D. 2. 14.35. £39, 


Itizs, Mevins, and Seius, three brothers, divi- og! 

ded their Mothers eſtate between them ,and by Th... 

writings gave each other releaſes, Afterwards th 
Mzavius, and Seius who were abſcnt, at their Mo-f 2 
thers death, found Titius had conveyed away , and 
concealed out o: the Inventory, by which the di- 
vifion was made, a ſumme of gold. It was queſtio- 
ned, Whether they might nor ſue Titius , notwith- 
ſtanding they had given him releaſes? Modeſtinus ats 
ſwered, That they might: and if their relcaſes were 
pleadcd againft them, they mighe reply concerning 


- 


the fraude. "Pp 
6 Of the Sale of a Ground, Warranted as the = 
Seller poſſeſſed the ſame. that 

D. 19. 1.:39. ahu 


Paulus, and warranted it, as he poſleſied the 
ſame: and bcing privy that ſome part of that, 
which hc ſhewed to Paulus, did not belong to him- _ 
ſelfe, concealed the fame. It was queſtioned, Whe-! 
ther he were bound ro make good the fale for 10} 4. 
much as he ſhewed? Modefſinus anſwered, That he 
was bound; becauſe the general! words [ As hepoſ- 
{eſled } extend not to what he knew to be _ 
WIK:; 


« L fenus ſold a ground , which he ſhewed to lis 
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wiſe; For elſe Paulus was over reachr, or deceived, 
who, if he had known any part thereof, ro belong 
zany other, would not have bought the ground, 
Tir not have given that price for itz which opinion 
he maintaines,the rather, becauſe by ancient Law- 
hers, it hath been derermined, Thar if one ſelling a 
ground, did warrant ir,except ſuch ſervices as were 
due, if any were due, and knew of ſome ſervices 
due, and did not acquaint the buyer therewith , he 
wghr ro give farisfaction for the ſame; Becauſe a ge- 
rall exception extends not to that, which the ſel 
ler particularly knew , bat only to thoſe things 
hich he was ignorant, and could nor certify che 
buyer, | 


enſo- 
after 
2ught: 
e not 
1 Pra» 


divi- 
nd by 
wards 
* Mo» 


, and 

1c di- 7 Of Grounds ſold, th? Meaſures miſtaken. 
[eſti0- D. 19. 1. 42 

with- Lk 


#5 W-YFY Ne who had two grounds , f>1d them ſeve- 
WER bo) rally, to the ſame perſon;and eſtimated chem, 
rang the one at rwo hundred acres, the other ar a 
hundred : he who bought them , upon meaſure, 
found , that which was eſtimated at rwo hundred 
acres, £©o want ten, and he that fold them proved, 
that the ground eſtimared at a hundred , contained 
zhundred and ten acres. Ir was queſtioned , Whar 
aatisfa&tion was ro be given? Labeo was of opinion, 
4 che Tiat alrhough what was wanting in one , was ſup- 
plied in the other , rhe ſeller was hound to make 
rood chat which was wanting. Paulus conceived, 
That if the purchaſer brought his ation, he mighr 
be relieved by the exceprion of unconſcionable 
var bd dealing;and gives inſtance of one,that fold a Copps, 

and a Vineyard, as of equall quantities, and what 
" I wanted in the Copps, was ſupplied in the Vineyard; 
in which caſc, iſ there were any difference,berwixr 


Q 2 rhe 
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the one and the other , it was for the buyers, nor 
the ſellers advantage 3 and concludes that in ſuch 
caſes, the loſle in the one ſhould be compenſed with 
the gaine in the other, 1o that the buyer be not any 
waies prejudiced, in the quality, or goodneſle of 
the ground for in that reſpe&@, he ought to haye 
ſatisfaction. 


8 Of a Covenant not to remove a Tenant. 


D. 19+2. 54.1. 


Tltiz; did let a houſe to Sezus, for ſeaven years,. 


atan yearly rent, and it was covenanted he- 

twixt them, That if Titus ſhould remove Sei- 
5, within the terme, he ſhould by way of penalty 
pay to him ten pounds; and if Seu ſhould quit, or 
leave the houſe within that time , he ſhould forfeit 
ro Tit;us the like ſumm .It happened,that Seiws paid 
no rent in two years, It was queſtioned, Whether 
Titius might not remove him , without incurring 
the penalty? Paulus anſwered , Althongh nothing 
were mentioned in the agreement, about paiment 
of the rent, yet it muſt be the intendment of the a- 
greement, that Seu paying his rent, and uſing the 


houſe as he ought , ſhould not he removed: and 


thereupon if Ser , upon that occaſion being remo- 
ved, ſhould ſue for the penalty, Titius might rſe 
the exception of unconſcionable dealing againſt 
him. 


9s Of 
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9 Of Rent to be abated, for improving the ground. 
Vit 
any D. 19. 2. 61. 
e of 
aye Tenant, which was no waies bound by his 
A leaſe, ar his own coſt planted a Vineyard, in 
che ground which he held ; by occaſion 
whereof the Landlords rent was improved , to the 
ralue of ten pounds by the yeare : ſome rent being 
unpaid, the Landlord pur him our, and ſued him 
for the rent. Ir was queſtioned, Whether he mighr 
'Fnor require allowance for his improving the 
ground? Scevola anſwered , Thar if no allowance 
were made unto him, and the Landlord ſued him 
nay for his rent, he might oppole the exceprion of un- 
conſcionable dealing, or ſuing contrary to reaſon. 


, (230) 
TITEE. YI. 


Of the Emperour, or Princes 
Audieace. 


Tudicature before the Emperour , or Prince, is 
when they in perſon heare cauſes , which they 
either determine themſelves, or give direction for 
the determination. As 1. Generally in all cate 
ſes of Law and Equity, 2. Specially concerning 
cauſes Teſtamentary, 3- In Reforming or con- 
firming ſentences given by inferior Tudges. 


— 


SECI.. I 


Of Cauſes in generall both of 
Law and Equity, 


x Of the Fathers Fa#, not debarring the Sonne from 
a benefit derived from the Gran. father. 


D. 37. 14. 17. 


Hen a Bondman was made free, his Maſter 
V y became his Patron , and amongſt other 
benefirs,had a right to ſucceed, in part of 
his eſtate, when he dyed, which right he forteited, 
in caſe he accuſed his freed man, of any capitall 


crime, Marcus Antonin the Philoſopher,and Alu 
Vers 


(231), 

eras being Emperours,it happened that the Grand- 
father having made his Bondman free,his ſon called 
the freed man in queſtion for his life, and failing 
tomake gocd his accufarion, the freed man was ac- 
$ Fquitred. And afterwards both the accuſer, and the 
freed man died; whereupon the grand-child of him, 
that made the bondman free, and fonne of him who 
had accuſed him wrongfully, claimed part of the 
freed mans eſtate . The cale being bronght before 
the Emperours, They declared , thar they found it 
doubted, amonglt experienced Lawyers , whether 
the grand- child, as Patron, ought to fucceed in that 
caſe; and that Procalus , a man of eminent judge- 
ment, was of a contrary Opinion , and that they 
themſelves, had given judgement otherwaies, in the 
caſe of Cefia Longina,which ſentence was approved, 
by their friend Voluczus Mxcianus , a man of well 
grounded knowledge, who profeſt, That if he had 

n judge, he ſhould have given ſentence rhe ſame 
ay, bur afcerwards, upon mature deliberation, ad- 
viſing with the ſame Mecianzs ,and other Lawyers 
their friends, (for ſo the Emperours were pleaſed 
to grace men of that quality )it appeared unto them, 
Thar neither by the words, nor by the intent of the 
Law, the Nephew ought ro be excluded, by his fa- 
thers a&t, from rhat right, which d<ſcended nnto 
;m. Jhim, by his Grand-farhers making the bondman 
freez and Thar many learned aurhors of the Law, 
and amongſt chem, their friend Sa/vizs Fulianus, a 
man of dignity concurred with them in that opi- 
ſter. I nion. 


'C of Q 4 2 of 
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2 Of reſtoring a Minor, the Tutors having 
been negligent. 


D. 4. 4. 38. 


A Largiants, bought a certain piece of 
ground of Obinixs, and received in hand ſome 
part of the price, with this condition, That 

if within foure months, the reſt of the price were 
not paid downe, the ſale ſhould bevoyde : Within 
the foare months, Largianys dyed, and Rutiliana his 
daughter, being under the age of twelve: years, ſuc- 
ceeded as his heyrez Her Tutors neglecting to pay 
the reſt of the price, 0binius (having oftentimes gi- 
ven chem warning, and called upon them ) after q 
years ſpace, ſold rhe ſame ground to Claudius Telts 
machus. Rutiltana ſued to be reſtored. The caſe be- 
ing heard by.che Przror, ſhe was over ruled, and 
lefr without xcliefe , whereupon ſhe appealed to Fand 
the Emperour, who adviſed with Pauls. about her Fſirai 
caſe. Paulus told him, That it was his opinion, 
that ſhe was juſtly overruled, becauſe the buſineſle 
was contratted with her father, nor with her. Bur 
the Emperour was otherwiſe inclined, becauſe the 
rime, wherein the ſale was ro become voyd , hap- 
pening afcer the eſtate, and inrereſt was in her, and JJ F 
then-by the Turors negligence.the conditions of FA h 
the (ale were not performed. Paulus, then better Þ ul! 
conſidering of the bufineſle ſaid, That he thought Þ con 
indeed, ſhe, might che better be reſtored, Becauſe Þ that 
hinius, after the day, wherein ic was agreed , that | ms 
the ſale ſhould. become voyd,, hadigiven warning | you 
i the Tutors, $0 payin the remainder of the price, pl 


demanding whereef, he ſeemed to recede _ 
}\ 0; enar 
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roydez beſides, the cauſe, or condition of making 
the fale voyd, was held no way favourable; ſo thar 
it was reſolved, and pronounced, That ſhe ſhonld 
he reſtored: The Emperour was alſo the more in- 
dined to her, becauſe , the Tutors negleQing not 
only to pay the mony, bur alſo ro defire reſticution 
-e of Jon her behalfe, ſcemed to have been conſenting ro 


ſome Ybctray her bufineſle, 

That 

were 3 Ofa Promiſe procured by Force. 

ithin D. 4.2.9.9 3+ 

4 his ; 

 ſuc- Hen the Campanians by force, and feare, 
) pay had cauſed a ſtranger,to promiſe in writ- 
es Bl- ing, a great ſumme unto their Cirty; The 


frer a IPrztor, by the directions of the Emperour , Vlpian 
Tel: Jbcing his Afleflor , ordered, That if he had perfor- 
e be- Ymed the promiſe, he ſhould recover, what he had 
, and Jpaid, by way of action, if he had nor p#rformed ir, 
d to Yand were ſued, he ſhuuld plead, that' xe was con= 
It her Fſirained by force. 


n10N 

neſle 4 Ofrecovering a mans own by force. 
Bur 

e the D. 4. 2.96 13.& 13. 

hap- 


he ſhall not be relieved by the Pretors Edidt,faies 
lianus, becauſe he is not damniftied , but he that 
ught J commirred the force, ſhall forfeir the debt; To 
cauſe } that purpoſe Marcus the Emperour told Marcia- 
that Jaws, If you have any cauſe of fuir, ir had been 
ning {your beſt courſe , to have proſecuted ir in' a Le- 
p wayz and when Marcianus anſwered , That 


, and ll; a Debtor be compelled to pay what he owed, 


had uſed no violence, the Emperour 
replyed, 


that advantage , which he had of making theſale . 


(234) 
replied, you think there is no violence, without 
wounds, or blowes. It is violence,if any wan ſtrive 
againit anothers will,to rake what is due unto him, 
withour any judiciall order, and thereupon decla- 
red, That if any one ſhould be proved, to have got- 
teg mony, or goods from his debtor , without his 
conſent, and to have attedas a Judge in his own 
cauſe, he ſhould looſe his debt. 


s Of Wages due, where no fault x in him 
that was hired. 


D. 19. 2. 19. 5 9. 


ned with one, who was a cunnning work- 

man?, to pay him for his ſervice twenty 
pounds for one. yeare; ſome time of the yeare being 
ſpent in the ſervice, the Senator died, and the heyre 
refuſed to pay the wages , whereupon the workman 
complainedy to the Emperours Antoninus and Se- 
vers, Wheat turned anſwer to the Petition , That 
in cafe, avit was related , he were ready to have 
done his ſervice to Aquila, and no failing was on 
his part,it was juſt, that he ſhould receive his whole 
wages, unlcſle he had been hired, and paicd for the 
ſame time by ſome other man: and ſo Papinian faies, 
Thar the Emperours deputy dying in a remote pro- 
vince, his Retinue or Attendance ought ro have 
their appointed allowance, if they were not enter- 
taincd, for the ſame time by ſome other. 


\ Ntonius Aquila a Senator of Rome, conditio» 


6 Of 
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our 

we # 6 Of Sureties being Liable for no more 

= then they undertooke. 

la- 

'Ot- D. 46. 1. 68. S 1. 

his 

wn Vrelius Romulus , taking ſome publique Cue 


ſtomes to farme, Petronizs Thallus and others 
became bound for him, as turetics, for the 
yment of a hundred pounds yearly, to the Exche- 
uer, Romulus himſclfe failing in payment, the Of- 
cers of the Exchequer 1cized his goods, and ſued 
ſureries , both for the principall debr unpaid, 
and for the Intereſt; whereupon they petitioned the 
Emperour, who upon reading of the bond, where- 
by it appeared, that they undertook,ouly for a hun- 
dred pounds a yeare, not for the whole burthen, or 
charge Declared, That they were not liable for the 
incereſt; and Ordered , that Romulus his goods 
vuld be extended, for paiment of the intereſt,and 
of the principall debt, fo farre as their value would 
reach, and thar the ſureties ſhould he held liable on- 
on Fly for the remainder; as it is prattiſed, when goods 
fle Jengaged or pawned, are ſold for paiment of debts. 


Ss | 7 Ofa Legacy, recoverable ' from the heyres, not 
| payable , as was appointed. 
ye £3; 22 Ie 27. $2. 


Vlianus Severus made his ſonnes Paulus and Fuli- 
us his heyres in his Will, and bequeathed, fifty 
Of } | pounds to Cornel;us his Nephew,and willed that 
Julius Maurus his Bayliffe,ſhould pay the ſame, our 
of the rents of his grounds dae unto him; The Of- 
hicers of the publique Treaſury , queſtioning rhe c- 
ſtate of Julzanus Severus, and requiring thole rents, 
Fulias 


(234) 
Fulius Maurus was compelled to pay them unto Þ 
them; afterwards the heyres of Julianus Severus, I 
obtained a tentence for the eſtate, againſt the Offi- 
cers of the publique Treaſury. The Nephew to 
whom the Legacy was given , ſued Maurus for the 
fame; che Emperour bring peticioned declared, F 
Thar the Legacy was not due from Maurys, but that 
tt was f1gnified by the Teſtator, whence it might he F 
paid, and therefore referred him , to recover it a« 
gainit his heyre, | 


SEQGI. IL 


Ot Caules Teſtamentary. 


1 Ofright to Legacies in a Will, where the names 
of the Heyres are blotted out. 


D. 28. 4.3. 
Arcellus relates a Caſe , which in his Þ, 
time was debated in the Emperours 
| preſence, concerning one, who having 
made his Will, blotred out the names 


of his heyres,(fuppoſing them unworthy; Jin which 
cafe, the eſtate, after rhe Teſtators death , became 


confiſcated; The queſtion was, Whether the Lega- Þ.;- 


cies fiven In that Will, ought to be performed? 
Some being of opinion , That the Legacies were 
made yoide; others, That no more was voide , but 


what was expunged, and that in a doubtſull cafe, 
"2 


nto 
THS, 
A» 
7 to 
the 
red 
that 


t he 


it a- 
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twas the juſteſt, and ſafeſt way ro makea favoura- 
le conſtru&ion. He recires the caſe,pleading; and 
ence given by the Emperour Antoninus, The caſe 
thus, Valerius Nepos had made his Will, and af- 
ards obliterated rhe names of thoſe, whom he 
d written his heyres; The Emperour faid, That 
he Legataries could prerend no righ:; and cold the 
Kdvocates of the Treaſury, That they ſhonld re- 
dye the cauſe to the Judges thereof; Viuius Zeno 
ing a Legatary in the Will, ſaid , I beſeech your 
jeſty, to heare me patiently, What doe you con- 
eive ſhall become of the Legacies? Whereupon 
ie Emperour ſaid, Doe you think , thathe who 
truck out the names of his heyres, would have the 
Vill ſtand good for Legacies? Then Cornelius Priſ- 
wanus Advocate for Vivius Zeno replied, He cancel- 
led only the names of the heyres: Then Calphurnius 
mginus Advocate for the Treaſury, Affirmed thar 
here can no. Will be good im any part, wherein 
here are no heyres; ro whom Cornelius Priſcillianas 
nfwered, He did not only bequeath Legacies but 
ave freedome unto Bondmenz The Emperour ha- 
ing heard what was faid on both fides , comman- 
ted the parties, and Councell ro withdraw, and ha- 
ring conſidered of the buſinefſe , willed , that thev 
hould be againe admitted into his preſence, a 
hen declared , That he held it requiſire,»to mg 
he moſt favourable conſtruction in thar;buſigeſſs, 
hich was, That that only ſhould he heldwayd, 
hich was expunged, & although he had expunged 
the name of one Bondman , whomhe had. made 
ee, yer he pronounced.that he alſo ſhould he free, 
hich it ſeems he granted in favour of freedome., 


2-) 
13, rb 
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2 Of an Heyre made in ſtead of one ſuppoſed 
to be dead 


D. 28. 5. 92. 


A#umenss Androſthenes, made Patumeia Magn 

daughter ro Patumeins Magnus , heyre to his" 

whole eſtate; and in caſe ſhe ſhould faile , and 
her Father ſurvive her, he ſubſticuted her father, in 
her place as heyre; It happened , thar Padtumeius 
Magnus was flain,and it being commonly reported, 
That his daughter alſo was dead ; Androfthenes 
alrered his Will, and made Novius Rufus this heyre; F 
premifing theſe words, Becauſe I could not be fo 
happy, as to have thoſe myne heyres , whom I in- 
rended, Therefore Novius Rufus ſhall be my heyre. F 
Pa#umeta Magna petitioned the Emperour to be re- 
lieved againſt thar Will; and the cauſe being heard, 
alrhough there was a reaſon inſerred , for making Þ;. 
Novius Rufus his heyrez yet hecauſe a falſe rumor 
ought nor ro create a prejudice; the Emperour, re- | 
ſpeting the Will, and intention of the Teſtaror; 
thooght ſhe was to be relieved ; and pronounced; };; 
That the eſtate or inheritance , belonged to Pau Þ 
meia Magna, but withall,that ſhe ought to pertorme 
the Legacies ,given in che latrer will, even as farre; 
as if ſhe her ſelfe had been appoynted heyre therein, 


3 Of an Heyre truſted ſpending the eſtate. 
D. 36.1. 54. 


Aius made Titius his heyre , and requeſted of 
him, that what ſhonld remaine of his eſtate, 
at the time of 7:14; his death , might be re- 
ſtored ro Mevius. Titias before his death alienated, 
an 
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{ ſpent much of the eſtate. It was queſtioned, 
hether Mevius might recover any thing by way of 
tisfattion, from Titius his heyre? Papinian anſwe= 
d,Thar if it were alicnated,or ſpent purpoſely, to 
iminiſh che eſtate, which was intended to Mevius, 
might recover ſome thingz butif chat could nor 
proved, He had no cauſe ot action; becauſe in 
atters cf truſt, faire dealing only 15 required. Eur 
ie Emperour Marcus, faics he , having the conu- 
ce of a cauſe, concerning an eſtate leſt in cruſt, 
the ſame manner, declared, That the exſpences, 
erended to have been made neceffary abour the e- 
ate, ſhould not wholly be charged upon ir, bur if 
heyre, had ſome other eſtate of his owne , his 
xſpences ſhould be laaid proportionably on thar, 
wether with the other; Which determinatiun of 
he Emperour , Papinian confeſlerh confiſted with 
quity, and was not without an example; For 
rhen a Fathers eſtare,was to come into a diſtribu- 
jon amongſt brothers, whereof one being a Soul- 
ier, had a peculiar eftare of his owne , which he 
d gained by his ſervice, aud demanded allow- 
nce, for what he had dishurſt for his proper main- 


Itenance; The Emperour determined , that thoſe 


liburſerents ſhould he charged, as well upon his 
wn peculiar, as upon f11s Fathers eſtate, 
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4 Of the Father waſting an Eſtate intended 
to his Sonne, 


D. 36. 1. 54- 


Veius Tits made Funins Cerealis his heyre, and 

requeſted him, ro confer the eſtate upon Ju- 

nius Simenides his Sonne, when he ſhould be 
at his own diſpoſing; The Father prodigally waſt-F 
ing the eſtate, complaint was made , on behalfe of F 
the ſonne, ro the Emperour Adrzan, who, the mat- 
rer being proved, decreed, That the Father ſhould 
forchwith render up the eſtate , and have nothing 
ro doe with it, during his ſonnes life ; for, becauſe 
he had formerly waſted the eſtate, and it did not a- 
gree with the reſpet,due from the ſonne to the Ez- 
ther, to make him pur in ſecuriry to preſerve C: 
eſtate, { which amongſt other perſons might 
been done) the Emperour deprived him of that 
nefit, which was given him by the will, yet it was 
thought proper , for the reverence due to the Fe- 
ther, from the Sonne , thar if the Father fell into 
want, the Judge might take order , that he ſhould Þ*. 
26 maintained, oug of the profits of his Sonnes e* 

ate. 


5 Of compelling one to performe a truſt: 
D. 36. 1.16. $17. 


N che time of the Emperour Antoninus Pius; 
there happened ſuch a caſe. Pamphylus in his will 
made Theodatus, and Evareſtus his heyrs, and be- 
queathed his Bondman Hermias to Thcodatus , and 
required him , when he had taken npon him as 
heyre, ro make Hermis free; and required of Eua- 
reſtus, when Hermi 4s was free, to convey unto _ 
that 


| ( 241) 
that part of the eſtate, which might come to him as 
heyre, which he lad lefr utito him on in rruſt, for 
that purpoſe; Theodatus taking upon Him as heyre, 
made Hermias free, but Evareſtus , ſuſpefing the e- 
fare.tpight prove trpubleſome, refuſed, to take 
ow hin as Heyre,, and to intermeddle therewith, 
whereupqn the Emperour being peritigned unto 
by Hermick, gave order to Caſſius Dexter Judge, 
to compell Evareſtus to take upon him as heyre, and 
xccording to the truſt to corivey the eſtate unto 
Hermi as. 
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__ 6 0 f a Legacy left by way of Confidente. 
_ D. 31. £:166.9 io. 
e Fa- 8 - £5 : | 
de in his laſt Will wrote ,, Thathe mage no 
: oþ b Dcubr, bur, chap his Wife, woul a7 nto 
\., their childrep, whatloever ſhe recejped, of 
it ber is.eſtare.. It was queſtioned » Whether A wacc 
=y ce Emperour Marcus de- 


e Fe- 

into 
ould 
es C* 


bound by thoſe wards? \,The Emperour 
Jared Po ſhe indo get much as i he ad gi- 
yen her ai eſpeciall charge to that purpoſe; and Pas 
Jinian faies, Thar the Emperqurs reſolution was ve- 
yneceſlary, That the confidence of. Kind Hug» 
d, mighc nor proje rejudiciall rg the children, 
which. ought to be as deare unto the Wile, as t 


imlelfe. | 


Pius, , LY 
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SECT. HL + 


1 


Of Reforming or Confirming 
ſentences given by ' 


other Judges. 


x Of an Examination unduely taken by Torture. 


D. 48. 18. 20. 


' A "Howband being heyte to his Wiſe, db» 
- manded mony of Surus, which he fail, 


| his Wife in his abſence, had left in hr | 


6 with him, and to that purpoſe produc 
one wirnefle; and defired,' the defendants Maid ſet- 
vant might be examined by tortyre , Surys denied 
that he received any (ſuch Mony, and faid, that his 
Servant oyghc not to be examined in thar manner; 


but the Judge examined the Maid , as was defired, |.' 


and finding her to agree with the other witneſſe, 

condemiied Sirus, who thereupon appealed to the 

Emperour,who being inform'd of the proceedings, 

pronounced That the Maid ſervant was unduely ex- 

amined, and that credit was not to be given to one 

£2 rherefore Swurus had Juſt cauſe to ap- 
calc. 


2 Off 


' 
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. 2- Of ſentence confirmed by the Emperour, touch- 
ing the negotiation of a Fadtor, 


D. 12. 5; 8. 


( Itians intruſted his ſervant ; with power to 
lend monies, and to take pledges or pawnes; 
and the fame fervant, did likewiſe undertake for v« 
thers, who bought Barly, and paid for what he un- 
dertook; when the ſervant was run away, one who 
had truſted him, for the price of ſome Barly ſued 
the Maſter, the Maſter pleaded, he was not liable; 
becauſe he gave his ſervanc no commiſſion” for ſuch 
buſineſſes ,but when it: was;proved ; that the fame 
ervant, . had provided ſtorehouſes for Eorne ; and 
d paid divers . others for the like commogiries, 
The Prefident or Judge , in ſuch cauſes gave fen- 


tence againſt the Maſter; The cauſe being appedled; 
Paulus faid, that there was a difference berwixt the 
Servants contratting himſelte, and undertaking by 
way of ſurety-ſhip for others ; and that it was nor 
likely, that the Maſter. gave himany ſuch commitſi- 
on, and therefore could not be obliged by ſuch his 
undertakings; But becauſe it appeared , that he had 
agenerall power to at under, and for. his Maſter; 
the Emperour confirmed cle ſentence, 


3 Ofthe heyres of one indebted to the Publique, 
to be ſued before thofe, who bougbt 
of the eſtate. 


D. 49. 14. 47. | 
Woman called Moſch;s , being indehred to 


FN the publique Treaſury , left her eſtare: unto 


her heyres 3 of whom Faria Sinilla and others 
bonght certain grounds, thoſe being ſued for the 
R 2 debt; 


- (244 )- _ 
\ debt, and arrears of Moſchis, pleaded that her heyrez 
were ſufficiently able ro the debr ; The E | 
rour thought reaſonable;-rhat the heyres ſhould hfrſt 
be ſued, and that whar could nor be recovered from 
them, ſhould afrerwards be raiſed by: thoſe who 


were in poflefſion of the eſtate; 


4 Of a ſentence given by combination and ' 
corruption of Witneſſes. | 


D. 42. I. 33: Vit 


you Tarentinus , preſenting his Petition to- the! I 
Emperour-Adan , complained, that by the coms! 
bination of his ad verſaries; with falſe witneſſesþ Ide 
corrupted with mony. the Judge had: been {wayedy/ Jha 
to give ſentence againſt him; 'and befought, that he Þ v1! © 
might be relieved, or reſtored againſt that ſentence, | : 
whereupon the ſignified his mind to the Prztor,in Y: 
this manner, I have given order, that the Petition Jo. 
of Fulins Tarentings preſented unto me, be ſent unto | ©: 
you; and ifhe ſhall make it appeare; that he hath 
been' oppreft, by combination of his adverſaries, 
and corruption of witneſfles; I wiſh that you ſevere- | +: 
ly puniſh-it, and ; ifby fuch jI1 courſes, the Jndge | 51! 
hach becn abuſed ,. let him-be reſtored againſt that | 151 
kentence. 


5 Of an Advocate compounding for the 
event of the Suit, 


| D. 17. 1.6.97. | 
Aphnis being ſued for land which he held, 
and the profits thereof received by him: Ma- 
 rixs Paulus his Advocate, in confideration of 


mony gtven,became ſurcty that Daphnis ſhould pet- 
| ; forme 


(443) | 
me the Sentence of the-Court 3 and then cove+ 
need witli Daphnſs, 'Thar: in eafe he ſhotdd' pre- 
alle in che'ſuit againſt his adverſary, that he:ſhould 
onvey the fifth part of the land , toa friend to his 
.- The Sentence paſſing againſt Daphnis. Clau- 


alas ſhould fee the Land reſtored , and pay ten 

1 pounds' for the profits, received 3; and for that con- 

ro the Law he had contradted for part of the 

+1 JLand to be conveyed upon the event of the fuit, he 

1111 Julpended him from pleading as an advocate. Marius 

4 Wal having an intention to ſue Daphnis for what 

the! The had | been enforced to pay , by occafion of his 

ms! feceriſhip. The Emperour bemg informed thereof, 

esþ Ideckared that he ſhould have #70 remedy; becauſe he 
ed;] That made an unlawfull contract. 

he Jo © 


þ LE 


 Saturninus the Precor, : ordered that Marius 


| +. - A 
CIT IE. V MH, =" 
Of Judicature in Cauſes 


Criminall. 


Tudicature in Cauſes Criminall is , when befors 
ſpeciall Tudges appointed to that purpoſe , Offens 
ces done againſt the Publique,are proſecuted for 
the infliting of due puni(pment , concerning 
which,Caſes and Bysſtions happen; 1» T ouchs 
ing the manner of Proceedings.” 2. Touching the 
Offences committed, 3. Touching the feſt 4 
the Proceedings and Sentences. 


SECHI. I. 


The manner of Proceedings is in the 
Diſcovery, Apprehending, and 
tryall of Offendors. 


x Of Informations given againſt Offendors. 
D. 48. 3. 6. | 


| He Emperour. Adrian, being conſulted 
by Zulius Secundus, concerning the in- 

formarions given againſt Offendors, 

"= wrote unto him. This is not the firſt 
time, that notice hath been given, that too _ 
Creait 
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credir ought not to be had to their advertiſements, 
who take upgn them ro condemne, infteed” of .in- 


| forming; AnFthe dire&tions of Antoninus Pius the 


Emperour are extant, which he publiſhe , when he 
had the goverment of Aſia, to this purpoſe 3 That 
the Conlervators of the Peace, when they had ap* 


prehended violent Theeves, ſhould examine them, 
concerning their Companions and Receivers , and 
that rhey ſhould ſend their examinations incloſed, 
and ſealed to the Preſident , and therefore they, 
who were fent , rogerher with the accuſations, 
ought ro be heard againe , alchough any thing were 
ſignified by letters , or delivered by the Conferva- 
tors themſelves, and fo both the ſame Emperour, 
and others, ſignified concerning thoſe, who were 
dere&ed, and urdered to be- enquired after 3 That 
they were not preſently, to be taken for guilty per- 
ſons , but tobe newly proceeded againſt, -if there 
were any, who could prove any thing againſt them, 
And therefore, when the Preſident intended to ex- 
amine the buſneſle, he ſhould appoint the Conſer- 
tor of the peace, to arrend, and to maintaine what 
he had informed, and if it be found, that he had di- 
ligently, and faithfully diſcharged his dury , he 
ſhould commend his fervice , bur if ir were ijndiſ- 
creetly done, and upon no good ground, he ſhoutd 
tax his negligence;. but if he found that his enqui- 
ries were captious, to entrap perſons, or the Teſtj- 
monies were miſreported, he ſhould infli& on him, 
ſome puniſhmene for example fake, rhat he mighr 
gor preſume hereafter ro doe the like. 


A 


- 


of 
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- 2; Of one accuſed undertaking toaccuſy another, ; 
" Y D. 48. 1-5. a 


'F; one ſtand accuſed, it- concernes him to clear Þ-1: 
himſc)fe, neither can he be admitted to accuſe? o4 
thers, before he himſelfe be acquitred, For'fo i i 
ordained, by the [mperjall. Conſtitutions, that par- 
tics accuſed clear themſelves, by ſhewing their own 
mnocence, nar. by charging crimes on other: menz6 
But chisJaich /ipian, is queſtionable , whether he 
only, may accuſe another, who is acquitted, or whe! 
ther he alſo , who hath undergane the puniſhment! 
due for his fault, in'regard the Emperours have d&/! 
clargd, that after one is condemned, he may not une | +111 
dertake to maintain an-aCcuſatzon, but he is' of opi+ | -' 
nion, Thar thar 15 meant, of ſuch as are condemned 
to flavery, or baniſhment.. *. i ; 


3, Of one being accuſed, of .what he '- # 
x Was once acquated. o.? 


 D. 48, 2.7, g 2, 


"I" He Emperour Antoninys Pius ſignified: to Sale 
'K 2345 Yalens, that the Preſident onght not tg 
ſuffer one, tobe accuſed of a crime, of which 
he had formerly been acquitted; Bur Vlpian ſaies, It 
is conſiderable, whether it be intended of the ſame 
accuſer, or. of another, and he is of opinion, That 
in'regard, a judgement paſt berwixt ſame, makes no 
prejudice to others, If one whoappears as a freſh 
accuſer, proſecutes a cauſe , wherein he hath an in- 
tereſt, and can prove, that he had no notice of the 


farmer.proceedings, out of ſome weighty reaſon, 
he may be admitted, 
7 4 0f 
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4 0f. rhaſame accuſer, of anothey crime, 
D. 48. 2.7.93. \ 


E. who. failed to make good an accuſation” 
rouching one crime, offered to charge the 
” ame per{op with another: Vipiani was of 0- 
ion, that he ought nor eaſily to be 'admitred, yer 


zate tO Julius Candidus. that although the Father” 
failed, in maintaining an accuſation, his Sonne 
t.to be allowed,to charge the ſame perſon,with 
other crime, 0354 


s Of an Offendor offering Baile. 


D. 48. 3 3. 


| A Neoninus Pius the Emperour, being conſulced 
by the Citizens of Antioch, whar they mighr 
| doe with an offendor , who offered baile; 


+ [wrote unto them, That he, who would pur in ſure- 


ties for his appearance,ought not to be kept in pri-. 

1, ynlefle it be manifeſt, that he hath —— 
uch an offence, that he ought neither ro be truſted 
pon his giying of ſureties, nor on commitment to 
ny guard, but ought to be uſed, as if he had deſer- 
ied to undergoe the puniſhmenr of impriſonment, 
ore he came to ſuffer that , which was to be in- 

cted for his offence, | 


confeſſerh , That the Emperour Antoninus Pims, . 
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6 Of Proceeding againſt an Offendg \gbſent. 
D. 48. I9. 5. 


Rajan the Emperour being conſulted, by Fulie 
"8 ws Fronts the Proconſvl , Reſolved him, that | 

a perſon abſent ought not ro be condemned, 
in a-Criminall cauſe, and ſignified to Auffdiys Seve- 
ys, That no man was to be condemned upon ſu-F 
ſpition; becauſe it was better a guilty perſon ſhould Þ: 
be abſolved, then that an innocent pcrſon ſhould I: 
be condemned. ' Burt if men accuſed were obſtinate, I. 
and refuſed ro obey the ſummons , and decrees of | 
the Magiſtrate, they might, ſaies V{pian be condems þ 
ned,although they never appeared in judgement, 
in Criminall canſes, as it is uſuall in cauſes private, 
and Civill, which he ſaies may be maintained, with- 
out imputation of contradidion, And purring the 
queſtion how? He anſwers, If the penalty of a crime 
be only pecuniary, or ſuch as tends to the deminu- 
rion of Credit , if being often ſummond, he obſti- 
nately abſent himſelfe, he may be proceeded againſt 
fo farre, as tro a baniſhmenr for a time; bur if the | 
ctime requires a heavier cenſure, as the depriving | 
Him of life, or liberty; ſuch penalties -ought notta Þ* 


— 


be inflied vpon abſent perſons. with a 
| and he 
him, a 

6 Of Crimes committed by the ſame Perſon, demne 

in ſeverall Provinces. mined 

drew : 


| Hen one who had c6mitted Sacriledge in Jyor to 
Pp one Province, was appeheuded for a lef- my 0 
* ſer crime in another, P. Proculus the judge, Fkey , 

con ſulted the Emperour Antoninus Pixs what was Jpoynt, 


co be done, who gave direttions, that he ſhould firit Jwith a 
ry 


C257) 
xy him, for the crime , for which he was appre- 
tended, and then ſend him to the place, where the 
riledge wascommirted. 


SECT. IL. 


- Of Publique Offences, as 
Homicide, Parricide, 
Treaſon, &c, 


x Of theintent in Man-ſlaughter. 
| D.48.8.1.S 3. 


| Dr1ian the Emperour, to a petition,concern= 
| ing one who was flaine, where the inten- 
tion was dpubrfull, returned this anſwer. 

He that hath killed a man, if he did ir nor, 

with a purpoſe of killing him , may be acquitted; 

a he who wounded a man , with a mind to kill 
him, although he killed him not, ought to be con- 

demned, as a man-flayer,. and that ir is to be deter- 
mined,from the circumſtances of the fa, for if he 
drew a ſword, and ſtruck a man therewith,it oughe 
nor to be doubted, bur that it was done with a put- 
ay of killing him , but if he ſtruck him-with- a 
key , or with a pike-ſtaffe, albeic with an Iron 
poynt, it ſhall nor -be thoughr, that it was done 
with a mind co kill him, and his puniſhment oughe 
ro 
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tobe mitigated, who in a fray, or ſfuddain quarrell, 1 Fg5: 
kills a man rather by chance,then of (purpoſe. - 
2 Of killing perſons foundin Adultery. |. 
D.48. 5. 20. 22. 24. & 38. S- [ [Ft 


hou 
rdefe 


j T was lawfull faith Pupiniun, for 'the Father ta 
i, r 


killan Adulterer with his daughter, found tint 

the fa&'in his own houſe, and ir was lawfull foe rhe far 
the Husband to kill a perſon of baſe conditioug? ne; b 
found 'in Adultery with his Wife , and as he ob! heug 
ſerves; there was more power given to the Father}? Þ/pian 
then ro the Husband , ro kill rhe Woman , and. thed both, 
Adulterer withour diſtifiion. Becauſe the rendep-1 Juh 
neſſe of a Father, _ will make him more circamſpe&> hob 
in hisrefolution,” bot che hear and raſhnefte "of xl! Fe offe 
Husband, needed to be limited. Yet Marcus Antoni® other. 
* nus and Commodas his ſonne;,being Emperours , and f* 
conſulted upon occaſion of rhe Husbands killing 
his Wife, returned anſwer, if the Husband tran- 
ſported with indignation and griefe,killed his Wiſe 
foundin Adultery, he ought not robe puniſht with FT" He 
death, giving for reaſon, that the Emperour Ayton 
as Pins fignified his mind'to thar parpoſe ro Apoſ- | 1 co1 
bonias;"the puniſhment of death,ſaid he , mayhe res Pad no 
mired eo-him;, who doth acknowledge that he kil- | 
ed his Wife, ford in Adukery, becauſe it is a moſt find lay 
difficulothing ro overcome a paſſion, juſtly concei=" id no 
ved; yerbecauſe intaking his own revenge, he did” Þppear: 
more then may be jnſtified, he ought nor to goe uns Þ 
panitht; and rherefore it may ſuffice, if he be a per-*$Þ# 
ſon:bf mean' condition , ro condemne him to the” PHuthc 
Mines;if he be one! of better quality; to confine hin” Þyythe! 
eo ſome: Ifland. | - 1 © 1 "8 
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2 of Receſaries to Manſlaughter. 
. D. 29. 5. 3. $4- 
| [F the Maſter ofa Family'were killed in his. own 
| houſe, if any of his Bondmen were faulty, in not 
odefending him; he was to ſuffer dearh. Ir happe- 


h |: 
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im ſhed, that one was: Bondman ro -wo partners, irf 
>the fame huuſe, both being aſlauſred , he reſcued the 
n; Kine; but nor che other; It was queſtioned, whethe? 
541 hevught to ſuffer, for that he did nor reſcue both? 


x7 Wpian faid, If ir were in his power to havehetped 
wel Both, and he had neglected one, he mighr Juſtly 
pi Kuffer; bat if, when he could not relieve both , he 
& {hoſe rather to help one , ir were hard to fay\ that 
fol the offended, in haſting to help one rather then the 
$0 ſorher. 7 6. | | 
id 'þ * ,.43;0 \ LTALY 

4 Of 4 Minor not helping his Maſter. 

D.' 29. 5. 3. 14. 


He Law int extending to Bondmen; under rhe » 
: age of fifteen, yet Trebius Germanus,” being Pro- 
{- conſulput ro death a Bondman within ther age: 
Id nor withonr reaſon , ſaies Marcianus , for: the \. 


wil 
1-/ Young man did not want much of rhe age of fifteen; - 


xt fd lay ar his Mafters feer, when he was flaine, and; 
j=" Jud n0! afterwards reveale- the Naughter wndavic» 
id" Þppeared, that he could nor help his Maſter'in-that 


aſe, ſo it was cetrain , that he made no+difſcovery: 
ards; and fuch as are Minors, yet ifchey-bir 
ſufficient underſtanding, to diſcerne- ſue» a villae / 
'Iyythey are no more to be ſpared, in «caſe of thei 
'Paſters death, then of any other miſchievous a+ 
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' (284) 
$ Of Parricide, committed by one ſuppoſed Madide, 
D. 1.18, 13. & i) : 


Arcus and Verus the Emiperours being col | 
4 YÞ] fulted by Scapn/a Tertillys concerning 
us Priſcus who hed killed his Mother add te 
viſed as followeth; If ir clearly appeare unto: you ſh 
that /AZlins Priſcus was 1o diſiratied: with a tot; 
continued , defe& of underſtanding ,. that rhere 
could be no ſuſpirion, that in a diſſembled madnes; 
his mother was killed by him, you may deſiſt from þ 
the puniſhment of him, his madneſſe it ſelfe; being Ipi 
a4ufficient puniſhment, yet you: are to rake carey 
that he be kept: in more cloſely; hecauſe ſuch ter fþr 
ſtraint ought : tobe uſed; for his puniſhment ,.aml 
preſervation,and allſc for the ſecurity of others; Bug 
if, as often times it happens, his madneſle rakes him 
by fitrs, and at the time of the villany commitredhe 
was free, he oughit not to be excuſed, by colour of 
his diſeaſe, and touching this,you are t& make good 
enquiry, that we-being informed , may determineF,, 
of the fouleneſle of the fact: And whereas we un-P1: 
derſtand , by your letters ; that he is kept at hisÞ.. 
Country houſe by ſervants, and friends of his own, þ\;+. - 
you ſhall doe well ; to call. before you , ſuch as-arÞ 
that time atrended him; and to examine throughly 
how, and by what negligence, the fa& happened to 
be commicted', andas you ſhall find any of them 
more or lefle faulry , to cenſure them accordingly. F- 
For guards,or keepers are appointed for n'ad men; 
nor only to: look that they doe not miſchiefgts " 
theniſelves, but alſo that they be nor deſtructiv&to 
vehers, which if it be done, it may be well imput J 
to their fatilr, who were more negligent then was 


fit in their iniploymenr. 5 offi o© 
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(255) 
”_ | 8 Of Treaſom. , 
| D448. 2. 20. & 48. 4.11. | 


T Tis generally obſerved , that for.crimes proſecti- 


'red in the way of publique Judicature, the penal- 
ty, or forfeiture of goods , falls not upon..che 
, unleſſe ſentence be given, in the life time of 
eoffendor, But. Modeſtinus faies, Lt is otherwiſe 1n 
which may be proſecuted againſt the heyrs; 

ke goods confiſcated , although the parties 
dead, and that Severus and Antoninus the Empe> 
rs declared,thar he thar was guilty of rhat crime, 
ighe not alienate any of his goods , after the time 
fat commitred. Bur V1pian faies, — 


te thar is guilty of Treaſon, '-is not of that co c | 


, but kethar-is a Traitor in- an eminent degree, 


kfuch who witlt-an affection of enemies , prattice 
merhing. againſt: the Prince-, or tthe Commons 


ealth. 


k » 4 K-44: th. mmm. 


2 Of confeſſion wuntarie; and upon Torture. 


SECT...Iil. 


Of the effe& of Criminall proceedings. 
e effe# of Criminall proceedings, . is the Validity. of © 


Confeſſion,voluntarily or upon, Torturez of Rejpix givent 
for Execution,of Pardon or Reffitution,and the (ike, 


D. 48.18. 1:6-27.:/ | 
E is not alwaies to be believed , faith 
Vipian, who voluntarily confefleth; he 
hath committed ſome Hhg#inous crime, 
ſor ſometimes upon feare, or ſome 0- 
r occaſion, men betray themſclyes, as appears by 
IP C1 a terter 


. 
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a letter written by the Emperours,to Vocohiug Sax, 
who had fignified to theni , whay- ned in 4 
cauſe wherein he had proceeded; Wellbeloved Sax4 
we cannot bur commend your great diſcretion; an 
moderation, in that you condemned Primitins the 
Bondman, who out of feare to returne to his Mi: 
ſter; confeſt that he had killed a man; he perſiſting 
in the fame relation ;- as alſo for . your Enquiry , by 
torture, after his complices, whom he falſely in 

peachrt as well as himſelfe , thar you mighe rhe bets 
terdiſcover the truti of his confeſſion z and thaf 
your providence was to good purpoſe, it afterwardy 
appearing, upon the torture , that he had fooliſhly 
wronged himſelfe, and others; you may therefore 
Wpence with your ſentence, and give order bebe 
|, thar he may not returne againe under the pows 
er. gf his Maſterwho we believe,wiHl be contenred; 
| eive the:price,and part. with-ſuch a ſeryant.! 


2 Of Offenders condemned, reſtored. | 
E.. .: jy. T3. . 
ANY Ne who: fot an offence, had 4 puniſhment in- 
(d bicted, Wheredy he loſt his freedome,and,his 
F-. * goods; was reſtored to his freedome; but had 
15 goods retained as forfeited to the publique 
Treaſury; Papinian being conſulted,anſwered, Thit 
his Creditors conld bring no ation againſt him,for Þ 
any debt contraRed.by him before lis puniſhment; 
bur ifhe were reſtored to his goods, as well as to 
his freedome,/he was liable to any ordinary action: 
Vhpian adds, That if he were reſtored to both by the 
Prince ,but to avoid mens ations ; he relinquufhe 
the -henefit of his goods, he cannor thereby free 
himſelfe, from aGtions ro: which he formerly was 


ſubjeR. 


FINIS. 


